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ligion, as made her dejected and timorous to an extreme degree; 
ſo that, in every view, a deceitful fortune-hunter, could not 
find an eaſier prey. 


With ſhame and concern, ſhe is laid under the neceſſity of ac- 


knowledging and complaining, that advantage was taken of her 


age, character, and circumſtances ; the conſequence of which. 
has been, her being alarmed and haraſſed with a proceſs of de- 
clarator of marriage, while ſhe can, with the moſt earneſt ſolem- 
nity, declare, that ſhe never underſtood ſhe had entered into a ma- 
trimonial engagement; ſo that, if ſhe ſhall be bound upon: a 
preſumed conſent, the hardſhip will:be not a little. ſtrange, be- 
cauſe, of ſuch a conſent, ſhe herſelf never was conſcious. 

David M*Kie, the ſon of a weaver, wha afterwards turned car- © 
rier, and himſelf bred a weaver, but who afterwards turned ſchool-- 
maſter, was, unluckily for the petitioner, employed to aſſiſt her 
in her education. Such an employment, is always conſidered as 
implying a truſt and confidence, which, it is unworthy, and in- 
deed, criminal, to violate. But this man, it ſeems, for whom the 
title of ſchoolmaſter is too creditable, .he being a- very illiterate 
and vulgar teacher, was ſo deſtitute. of principle, and ſo ſhame- 
leſsly given up to greedy motives, that he carried on. a. train of 
machinations, which, he flattered himſelf, would procure to him 
the petitioner's fortune, in the character of her huſband. 

He accordingly brought a proceſs. of declarator of marriage- 
againſt the petitioner, before the commiſſaries of Edinburgh, 
who, upon the 4th of January 1780, pronounced the following 


han. 4, 7780. judgement: * The commiſſaries having reſumed conſideration 


of the cauſe, and adviſed the proof adduced; Find facts and 
© circumſtances and qualifications. proven, fufficient to infer a 
© marriage between the parties; Find them married perſons ac- 
* cordingly ; and decern and declare, in terms of the concluſions 
of the libel.” | 

Againſt this judgement, the petitioner preſented a bill of ad- 


vocation, which, on the 2qth July 1780, was ſiſted by Lord An- 
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kerville; but, on the 7th October 1780, the Lord Covington, Or- 
dinary officiating on the bills, was pleaſed to pronounce the fo“ 
lowing interlocutor: The Lord Ordinary, having adviſed . 

© hill and anſwers, and peruſed the depoſitions of the witneſles 
referred to by both parties; Approves of the judgement of the 
„ commiſlaries ; and therefore, retuſes the bill,” _ 2 


ty) 
The petitioner apprehended herſelf to be moſt ſeverely aggrieved 


by theſe interlocutors ; for, not only was ſhe conſcious of never ha- 
ving conſented to be the wife of David M*Kie, but ſhe was ſo a- 
verfe to him, that ſhe was reſolved rather to beg her bread, than 
live with him; and ſhe was anxious to bring her unhappy cafe 
before your Lordſhips. But, M*Kie, in order to prevent this, 
arreſted all her fortune, and brought a ſummons of exhibition, 
compt, reckoning, and payment, againſt her curators, in order 
that he might get poſſeſſion of every thing belonging to her; 
which proceſs, he. is carrying on with a violent. keenneſs be- 
fore the Lord Hazes, Ordinary. This intention; however, has 
been fruſtrated, by the juſtice of your Lordſhips ; for, upon a pe- 
tition to the Court, an order was given for her having the com- 
mand of ſo much of her own money, as would be neceſſary for 
her defence. 
The proof, therefore, being now: printed, ſhe is humbly to 
ſubmit the interlocutors againſt her, to your Lordſhips review; 
and ſhe is perſuaded, that your Lordſhips will think the queſtion 
worthy of your moſt ſerious attention, at a time when the Legi- 
ſlature is employed in reviſing the regulations concerning mar- 
riage, in a wiſe and liberal manner. | 
The general ſtate of the caſe is as follows :—The petitioner is a 
young woman, to whom Nature has been very favourable, both 
in perſon and face; and, by the good conduct of a worthy fa- 
ther, and the bleſſing of Providence, ſhe is intitled to a very 
handſome fortune, for an Ayrſhire farmer's daughter; ſuch a for- 
tune, as, even in theſe days, is looked upon as a ſuitable provi- 
ſion for a young lady. — M Kie, on the other hand, is one, who, 
neither by birth, perſon, ſtation, or. qualifications, can be con- . 
ſidered as a fit match for a young woman, ſuch as the petitioner 
has been deſcribed to be. So that there is real evidence of im- 
probability, that he could fairly be the petitioner's choice as a hui- 
band. 
But, availing himſelf of the frequent opportunities which he 
had as her teacher, and of the — — which that gave him 
over her, M Kie did, by the moſt artful aſſiduity, work ſo much 
upon the petitioner's childiſh, unexperienced, feeble mind, as to in- | 
tereſt her to a certain degree in his favour, and make her utter 
ſome expreſſions of fooliſh kindneſs, during a temporary deluſion, 
which threw her off her guard; and, in an hour of raſh ſimpli- 
A city. 
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city, he got ſo much the better of her, as to perſuade her to ſub- 
ſcribe a letter, which it ſeems authoriſed a proclamation of banns 
between him and her. 
. Luckily for the petitioner, this ſcheme, though conducted 
-with much ſecrecy and cunning, was diſcovered in time, by her 
uncle, Mr. William Aird, who is alſo one of her tutors, and 
who happened to be in Maybole at the time; and the petition- 
er being fully convinced of the impoſition which was practiſed 
upon her, reſolved to break off all intereourſe with M*Kie. Ac- 
cordingly, ſhe went with her uncle to his houſe at Irvine, and 
wrote a letter to the officiating precentor at Maybole, counter- 
manding the letter for proclamation,” which M Kie had induced 
her to ſign; and ſhe herſelf, and her friends, then were happy, 
in a confident perſuaſion, that M*Kie's plot having been detected, 
he would not have the daring effrontery to renew his unworthy 
attempt ; but that the petitioner would, thereafter, be in pertect 
ſafety. It will be obſeryed, that all the eircumſtances whith M*Kic 
had induſtriouſly created, with a view to furniſh a pretence for a 
previous courtſhip, were now obliterated ; ſo that he had to begin 
of new: And your Lordſhips will be pleaſed to attend particu- 
larly to what followed, and judge, Whether or not, when taken 
per ſe, it deſerves to be conſidered as a marriage; and, ſtill more, 
when the petitioner's after profeſſions and conduct are taken into 
conſideration? 5 1 os Sup 
M*Kie, conſcious that every thing which had previouſly paſſ- 
ed between the petitioner and him, was at an end, and, as if it 
had never exiſted, in conſequence of her letter of revocation, 
was at firſt very much confounded and vexed. But he ſoon re- 
ſolved to make one deſperate effort, which was, to follow the pe- 
titioner to Irvine, taking with him, as his aſſociates, Andrew 
Blair weaver in Maybole, his couſin- german, and John Crow in 
Kirkmichael, his brother-in-law. The purpoſe of this expedi- 
tion, was, to try, if poſſible, to lead the defender into ſome- 
thing like the appearance of an acknowledgement of marriage. 
Having arrived at Irvine, they ſent a woman for the petition- 
er, who, not ſuſpecting the trick, went to the houſe where he 
and his confederates were; and, there again, advantage was ta- 
ken of her extreme weakneſs of mind, and, partly by falſe alle- 
gations, that the miniſter of Maybole and others, had ſaid, that 
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the petitioner and he ſhould be married, partly by jocularity, he 
got the petitioner perſuaded to ly down in a bed with him, but 
with her clothes on, and to join in a farce of acknowledging 
that he and ſhe were married perſons ; by which laſt impoſition, 
he ſhowed himſelf to be ſtill more hardened in his unjuſtifiable 
purpoſe, than by his previous conduct. 

After this mockery, which was no better than a ſudden and 
unwary catch, the petitioner being left to the free exerciſe of her 
own inclinations, complained of the impoſition which had been 
practiſed upon her,—avowed that there had been no matrimonial 
engagement between her and M*Kie,—exprefled a proper averſt- 
on to this greedy ſchoolmaſter,—never cohabited with him, — 
and, as ſhe had no notion, that, what he had contrived ſhould 
paſs at Irvine, could be interpreted into a ſolemn plighting of 
marriage yows, ſhe poſitively refuſed to accept of him as her 
husband, in which refuſal he erſiſts, and truſts that your Lord- 
| ſhips will not be of opinion, f qui ſhe deſerves to be ſubjected to 
the ſevere penalty of loſing every fhilling ſhe has in the world, 
and being altogether deſtitute, which muſt be the conſequence, 
if a marriage ſhall be finally declared between her and this man; 
for ſhe never will live with him. Indeed, he has, upon repeated 
occaſions, ſhown a willingneſs to be off, upon receiving a ſum 
of money ; which, while it evinces the avaricious motive with 
which he has all along been actuated, is a very convincing proot 
of his own perſuaſion, that, in truth, there was no marriage 
here. 

The petitioner ſhall now humbly endeavour to confirm the par- 
ticulars of her defence, by the proof which has been led in this 
proceſs, 

That the peritioner is of a weak and ſimple character, appears 
from the depoſition of Mary Ferguſſon, the firſt witneſs, ſpouſe 
to Andrew Blair, one of the actors in the farce of a mock mar- 
riage in Irvine; for ſhe gives an account of ſuch fooliſh familia- 
rities between the petitioner and M'Kie, in preſence of her- 
ſelf and husband, as plainly indicate a very childiſh diſpo- 
fition, 

The reverend Mr. James Wright, miniſter of the goſpel at 
Maybole, page 24th, between B and C, depones, That“ he 
looked upon her as a ſimple girl: —That he has reaſon to be- 
* lieve, ſhe was brought up in a very recluſe manner: — That ry 
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„heard, that the purſuer had been engaged as her writing-ma- 
*© ſter, to teach her writing, in her father's houſe, for ſo = a 
time a day.“ 4. 

John Cumming depones, page 28th, between B and C, That 
© he heard the purſuer was introduced into the defender's fa- 
* ther's houſe, to teach her writing and accompts; and has 
* heard the defender herſelf acknowledge, that ſhe had been put 
* to the purſuer's public ſchool. Depones, That when the de- 
fender firſt went to the purſuer's ſchool, ſhe appeared to the 
*« deponent to be a filly giggling girl; and he thinks her ſtill un- 
* ſteady in her temper and diſpoſition of mind, and. has a levity 
of ſpirit,” 

The contraſt between the circumſtances of the parties, is very 
well proved. 

Hugh Crawfurd depones, page 34th, B, That the defender's 
father, upon his death, left her all he had, by teſtament, 
** which would amount to 5001. Sterling: That it conſiſts with 
the deponent's knowledge, that the purſuer was bred a weaver, 
* before he turned ſchoolmaſter ; and that his father was at firſt 
* a weaver, but afterwards turned carrier: That both the pur- 
fuer and his father are in poor circumſtances.” 

John Caldwall depones, page 36th, under G, That the pur- 
„ fuer was bred a weaver, but afterwards turned ſchoolmaſter: 
„That his father was a weaver, but now is a carrier.“ 

James Ferguſſon writer in Maybole, depones, page 47th, C, 
* That the deponent inventoried the deceaſed John Ferguſſon's 
papers, after his death; and the deponent knows, that his for- 
tune, which was left wholly to his daughter, the defender, is 
* betwixt 500 l. and 6001.” | 

That her ſubſcribing a letter, authoriſing proclamation of banns, 
was the effect of impoſition, appears from the evidence of Wil- 
liam Ferguſſon; who depones, page 38th, B, That upon. viſiting 
her at Irvine, he aſked the defender, If ſhe had left lines at 
*© Maybole, to be cried ? upon which ſhe ſaid, She did not be- 
% lieve ſhe had left any thing, upon which they could proclaim 
her: That the defender expreſſed her inclination not to be 
„ cried.” This witneſs ſwears, upon the fame page, to her ſub- 
{cribing a letter, before witneſſes, forbidding the. proclamation to 
proceed. a 


From 


1 


From this it appears, that, ſo far from having ever had any 
previous intention of marrying + ſchoolmaſter, the petitioner 


did not know that ſhe had put. ger ſibſcription to any paper, 
which could authoriſe a proclamation of banns; and that, de re- 
centi, ſhe was not willing to be proclaimed, 

And that, at the time when the purſuer would have it ſuppoſed 
ſhe was inclined to the marriage, he was, in reality, deſirous of 
flying from Maybole, where he,was;. and taking refuge with her 
uncle, at Irvine, which is totally incompatible with the principle 
maintained by the purſuer, is proved as follows. 

John Cumming depones, page 25th, B, That it had been 
« previouſly agreed, that the defender was to go with William 
Aird, to reſide with him ſome time at Irvine; and the defen- 
der was then prepared to ſet off: That ſhe ſeemed extremely 
* cheerful at the thoughts of this expedition; and the deponent 
accompanied them as far as Monkton.” | 

William Ferguſſon depones, page 3gth, C, That he went, 
early in the morning, to the defender, before ſhe was up, and 
deſired her to riſe ; and, at that time, approved of her going 
to Irvine: That the deponent underſtood, the night before, that 
* ſhe intended to go to Irvine with her uncle, next morning, 
* and, for that reaſon, went down to her, and deſired her to riſe, 
* and make ready to go away.”—And, on the ſame page, a- 
bove E, the witneſs, of himſelf; upon recollection, depones, 
That when he went to the defender, to deſire her to riſe, he 
* aſked her to leave a letter to the purſuer, . to let him know 
*< where ſhe had gone; and that ſhe- ſaid, © Troth, I't well 
„fi. e. indeed) the would not;” and wiſhed ſhe was out of the 
* town.” 

More complete evidence, cannot, with ſubmiſſion, be required, 
of the petitioner's having thrown cold water upon all the previ- 
ous circumſtances, which her ſchoolmaſter had artfully contriv- 
ed, and, upon which; he now wiſhes: to found. Nay, more 
There is ſatisfying evidence, that ſhe could not be at all in ear- 
neſt, in any appearances of liking ſhown towards him; becauſe, 
the, was not. only cheerfully willing to leave the place where 
the was beſet by his importunity, but ſhe was deſirous, that 
he ſhould not be informed of the place to which ſhe had 1cmov- 
ed : All which demonſtrates, that ſhe was then quite unwilling 


to give up her perſon and fortune to this ſchoolmaſter, —Your 
Lordſhips- 
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Lordſhips will require a very ſtrong and unequivocal proof, that, 
what was once ſo improbable, did afterwards come to paſs. 

The petitioner ſhall now ſtate to the Court, the evidence of the 
farce carried on at Irvine, by M*Kie and his accomplices, which, 
M*Kie would now ſeriouſly endeavour to maintain, was equiva- 
tent to a ſolemn matrimonial engagement. 

Iſobel Main, the perfon whoſe houſe was choſen as the ſcene of 
this plot, tells, indeed, a pretty curious ſtory, of the purſuer tak- 
ing off his coat, and the petitioner her gown, and lying down 
upon a bed together, and of their acknowledging one another, 
before witneſſes, as huſband and wife, after having been locked 
in the room together about an hour. But your Lordſhips will 
attend to the fact, as appearing from the depoſition of this very 
woman. In the „ii place, ſhe depones, page 6th, E, That“ ſhe 
thinks they did not defire to be left alone.” 2dly, A little far- 
ther down, on the ſame page, That the room-door was locked 
by a girl who accompanied the deponent.” 43dly, On page 

8th, between B and C, That ſhe knows, that, on. the night of 

the day on which the purſuer and defender were bedded in 
the deponent's houſe, they did not ſleep together. The defen- 
der ſlept in her uncle's, and the purſuer flept in Mary Mil- 
46 ler's.” | 

Some other witneſſes ſwear to this bedding, as it is called, of 
the purſuer and defender; but all of them agree, that their 
clothes were not taken off, and that they did not fleep together 
that night. So that there was not here nudus cum nuda; nor was 
there any cohabitation, like huſband and wife; but, on the con- 
trary, the very night after the alledged acknowledgement, the 
purſuer and defender flept in different houſes, | | 

All the people in the houſe ſeem to have been well inſtructed 
How to act their parts in this farce.—A girl who accompanied 
Iſobel Main, locks the door, though the purſuer and defender 
did not deſire to be left alone; and different men, who are brought 
in, affect an agreeable ſurpriſe, at finding young folks toge- 
ther. And Margarer Johnſton depones, page 11th, between D 
and E, That Joſeph Miller ordered her to light a candle, that 
he might ſee them in the bed; becauſe, he ſaid, It was not 
* proper for them to be ſeen by day-light;” which muſt relate to 
ſome ſuperſtitious notion, of which the petitioner can give no 
account. « N | | | 

| The 
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The petitioner, however, by her after- conduct, afforded; what, 
ſhe cannot help thinking, very ſatisfactory conviction, that there 
was no real matrimonial engagement: For ſhe declared, that ſhe 
conſidered the bedding as a joke; complained: of the purſuer. for 
having come with a lie in his mouth, that the miniſter of May- 
bole, and others, had deſired her to go to bed with him; and uni- 
formly, upon all occaſions, expreſſed the moſt determined aver- 
ſion to this ſchoolmaſter, as her huſband. 

Thus, John Caldwall, page 35th, between C and D, depones, 
* That the purſuer aſked her, If ſhe had not gone to bed with 

him at Irvine, and acknowledged him as her huſband? To 

** which ſhe anſwered, That ſhe had; but that ſhe conſidered it 
* as a joke : That the defender complained to the purſuer, for 
his having ſaid to her, that Mr. Wright, miniſter at Maybole,. 
and Mr. Doig, had deſired him to go to bed with her at Irvine, 
and that the ſame would confirm a marriage: That the pur- 
ſuer, upon this, ſaid, That ſhe could not prove that: That the 
« deponent aſked the defender, f in preſence of the purſuer, What 
* ſhe would do, in caſe a proceſs ſhould be commenced before a 


* civil court, and the court ſhould find what happened at Irvine 


« to be a ſufficient marriage? That the defender anſwered, She 


* would ſpend the laſt farthing of her fortune in defence of 1 it, 


and then beg her bread, rather than live with him : That the de- 
ponent aſked the- defender, What that would mend her? and 
that if ſhe would not do better to live with him? To which 
ſhe anſwered, That ſbe could not live with him.“ 

John Cumming depones, page 25th, E, That he never heard 
the defender's friends ſay, that they would rather ſpend her 
whole fortune at law, than that the purſuer ſhould ger hold of 
it; but has heard the defender herfelf ſay, that ſhe would ware 
her whole fortune upon it, and, when that was done, ſhe would 
* beg.” And the ſame witneſs, page 27th, E, depones, That 


25 
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e the deponent ſaid, There was no reality in the marriage; but, 


© as they differed in opinion upon this point, they would hear 
„ what the defender ſaid upon the ſubject: That the defender 
* being called from the other end of the houſe, and being aſk- 
* ed, Whether ſhe was the wife of the purſuer, who claimed her 
as ſuch? ſhe anſwered, That ſhe was not; and the defender 
* ſeemed to be ſerious when the gave this anſwer : That the ſaid 


* John Caldwall having ou this queſtion to the defender, 4 — 
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the law would make you his wife, whether would you go with 
„ him?” ſhe anſwered, She would not: That when the defender 
** was in company with the depovent and the other perſons, as 
* above-mentioned, ſhe ſaid, upon her coming into the room, 
That the purſuer had come to Irvine with a lie in his mouth, and 
had endeavoured to impreſs the defender with a belief, that he 
** had been directed by the miniſter and ſeſſion- clerk, to get the 
defender into bed, and thus to make a marriage: That the 
** purſuer denied this imputation: That the defender add- 
** ed, That ſhe could prove it. Depones, That when the de- 
fender was called from the other end of the houſe, to ſet- 
* tle the diſpute betwixt the deponent and purſuer, as above- 
** narrated, John Caldwall, upon hearing the anſwer given 
by the defender, aſked her, Whether this anſwer came 
from her own breaſt, or was ſuggeſted by the advice of her 
e friends? to which ſhe anſwered, That it was perfectly free, 
and in no degree influenced by the advice of her friends: 
That Caldwall then obſerved, that this confeſſion fully juſtifi- 
ed the conduct of her friends and tutors in this matter“ 
William Ferguſſon, page 37th, between F and G, depones, 
That he aſked the defender, If ſhe was willing to live with 
the purſuer ? and upon her anſwering, That ſhe would rather 
beg her bread, the deponent ſaid, That if that was her reſo- 

* lution, he thought ſhe ſhould go all lengths in defending it.“ 
John Ferguſſon, page 41ſt, at the foot, depones, That he 
** aſked her, If ſhe thought what ſhe had done was binding as 
<< a marriage? To which ſhe anſwered, She did not; and ſaid, 
She was ſent for to Iſobel Main's houſe, but did not know by 
„% hom: That ſhe ſaw there the purſuer, and Blair, and Crow: 
That they gave her a glaſs to drink, and defired her to do what 
<6 ſhe had done; and, to encourage her to do ſo, told her, That 
„the miniſter and ſeſſion- clerk of Maybole gave their advice, 
„that ſhe ſhonld do ſo: Thar the deponent then aſked Her, If 
< ſhe intended, after what ſhe had done, to go on in mar- 
riage with that man? To which ſhe anſwered, She did not: 
That ſhe underſtood from Mr. Aird, that ſhe was to go back 
* to Maybole; but that ſhe was aſhamed to go back to her rela- 
tions, after what ſhe had done: That on Friday, the deponent, 
along with the defender, left Irvine, to return to Maybole : 
„ That on the road, the deponent had ſome converſation with 
her about what had paſſed; and that ſhe ſaid, She had been 
greatly 


Len 


© greatly miſled by the purſuer, and the perſons who were with 
* him; and that ſhe was ſurpriſed ſhe had been ſo deceived 
* with them.“ 
From thele depolitions, and other parts of the proof, your 
Lordſhips have the petitioner's own genuine ſenſe of the matter; 
and ſhe humbly apprehends, it is not to be believed, that a 
ſimple, virtuous, religious young girl, would have been ſo clear, 
that there was no pretence for a marriage, if the fact had been, 
either that ſhe ever intended to come under ſuch an engagement, 
or, that there had been a conſummation. 

The purſuer ſeems to have been adviſed to lay ſome ſtreſs upon 
a preſumed copula. But the petitioner proteſts to your Lordſhips, 
and is ready to give her oath, that there was no ſuch thing. Nay, 
your Lordſhips have the purſuer's own acknowledgement in 


Hugh Crawford depones, page 33d, between C and D, That 
the deponent aſked the purſuer, in the houſe of James Wilſon, 
** 1nn-keeper in Maybole, where Thomas Kerr and William Fer- 
% guſſon, ſhoemaker, were preſent, Whether he ever had carnal 
" knowledge of the defender? and that the purſuer ſaid, He 
had not. | 

And William Bone, page 52d, at the bottom, being inter- 
rogate, Whether he had any converſation with the purtuer, in 
regard to what paſſed at Irvine between him and the defender? 
* depones, That they had ſome converſation over a bottle, and, 
to the beſt of the deponent's knowledge, he thinks he aſked 
* him, Whether he had had carnal knowledge of the defender? 
* To which, to the beſt of the-deponent's knowledge, he anſwer- 
« ed, He never had. Being interrogated, Whether he, upon 
© this, ſaid to the purſuer, He was a ſimpleton? depones, He 
* does not remember.“ i 
He has, indeed, attempted to bring ſome evidence of his. hav- 
ing ſpoken differently. But your Lordſhips will obſerve, that, 
when he is fairly and ſeriouſly interrogated, he acknowledges 
there was no copula ; and, that any averments to the contrary, 
were made when people were jeering bim; of which, your 
Lordſhips have a very natural ſpecimen in the oath of John Grant, 
page 56th, D. Moſt men are ready enough to be a little too 
boaſtful upon that ſubject. The purſuer, it ſeems, was candid 
enough. But, when one is jeered, and laughed at for want of 


manhood, there is a ſtrong temptation to fiction. That there was 
| no 


( 12 ) 


no copula in this caſe, is moſt certain. And, perhaps, ſome may 
think, that the circumſtance alone, of being in bed, though nor 
naked, with a handſome young woman, for the ſpace of an hour, 
with a view, too, to make a marriage, and neglecting ſo eſſen- 
tial an article, ſhould, of itſelf, be a good objection to this 
declarator. 

The purſuer's own underſtanding of the matter, after the 
mockery at Irvine, muſt, it is humbly thought, have conſiderable 
weight with your Lordſhips ; for, if he had underſtood, that he 
had really 4 truly brought about a marriage for himſelf, with 
a young woman, of the petitioner's perſonal advantages and good 
fortune, he would have been firm and poſitive in avowing and 
maintaining it; which, your Lordſhips may ſee from the proof, 
was by no means the caſe. 5 

John Caldwall, after giving an account of an altercation be- 
tween the purſuer and defender, and her earneſt proteſtations a- 
gainſt being his wife, depones, page 36th, above D, That © ir 
„appeared to him that they were coming to an agreement of the 
| affair by a piece of money : That the purſuer aſked the depo- 
| < nent, when they were coming home from Cumming's houſe, 
h | „What he thought he ſhould have, to make up the affair? To 

© which the deponent anſwered, That he himſelf was the beſt 
* judge, as he knew what expence he had been at. To which 
. * the purſuer ſaid, That he did not think he would make it up, un- 
70 „ der zol. Upon which the deponent ſaid, That if he referred 
| E- it to arbiters, he would certainly get a conſiderable ſum ; but 
0 J | if he agreed with the defender, he might take what he could 
| 1. get; but if he ſigned an arbitration, he would be bound to G 
* take what the arbiters gave: That the purſuer's father was 
<< preſent when this diſeourſe paſſed, and gave the purſuer his 
advice, to come to an agreement in this manner.” | * 

John Ferguſſon depones, page 42d, D, * That after the dep. 
nent returned to Maybole, he was in company with the pur- 
fuer and defender, in his the deponent's father's houſe, where 
<< his ſaid father, James Ferguſſon. writer in Maybole, Baillie A- 
*© lexander, Alexander Kennedy, and Hugh Crawford, were pre- 
„ ſent: That Baillie Alexander aſked the purſuer, What he and 
** the defender intended to do? and / he, the purſuer, looked up- 
* on what had happened at Irvine as a_ marriage? To which he 
«. anſwered, Not.“ 


n 


Mr. John Duncan, ſchoolmaſter in Maybole, depones, page 
vad, F, That being in company one night with the purſuer, 
*© he aſked the deponent his a dnl as a friend, what he ſhould 
do in regard to his pretenſiont to the defender? That the depo- 
nent ſaid, He thought a ſubmiſſion would be more adviſeable 
than a proceſs; and that the purſuer was intitled to be hand- 
** ſomely indemnified for his expences; and the deponent add- 
*© ed, That he would ſpeak to the defender's friends, in the view 
of bringing about an accommodation: That this motion came 
of the deponent himſelf, though the purſuer ſaid, He would be 
** obliged to him, if he did ſpeak to them about an accommodation.” 

The only other piece of evidence which the petitioner means 
to bring under your Lordſhips view, is, what has been diſcovered, 
to ſhow, that there was a very improper confederacy here, to fa- 
bricate a pretended marriage; as to which, notwithſtanding all 
the ſtudied concealment and diſguiſe, there is as much light as 
will let any one ſee, that there was an iniquitous combination. 
William Black depones to his being called from the ſtreet into 
a houſe, where he found two men, who were ſtrangers to him, 
but now knows they were Crow and Blair, who told him, That 


„he was called to be a witneſs to an affair from which he could 


not receive any damage: That he was taken into the room, 
«© where the purſuer and defender were fitting up in the bed.” 
And, after giving an account of the farce of a marriage acknow- 
ledgement, he depones, page zoth, B, That Blair got a blank 
paper, which he deſired the deponent, and Joſeph Miller, who 
vas alſo in the company, to ſign: That the deponent at firit 
«© heſitated to ſign this blank paper; but being aſſured by Blair, 
* that he and the company did not come there without authori- 
* ty, and that they had the authority of the miniſter and ſeſſion- 
* clerk of Maybole, the deponent was then prevailed upon to 
« ſign ſaid blank paper; and, at figning ſaid paper, the depo- 
* nent obſerved to the company, that he would rather have gi- 
© yen a guinea note, than had any concern in the aſfair: That 
«* Joſeph Miller alſo ſigned ſaid blank paper: That the deponent 
received a ſhilling for his trouble, and the ſaid Joſeph Miller 
© another; and he thinks that he received the thilling either 
* from Blair or Crow, but thinks it was from Blair.” | 
John Ferguſſon depones, page 4oth, G, to Iſobel Main's deny- 
ang that there had been any —_ in her houſe from Maybole ; 


and, 
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and, having deponed to his having received a letter from Alexan- 
der Kennedy, he depones, page 43d, C, That the letter from 
Alexander Kennedy, above mentioned, contained, That Blair, 
** when at Ayr, on his way to Maybole, had noifed it abroad, 
that himſelf, the purſuer, and Crow, had been at Irvine, and 
had got their deſign accompliſhed ; and that the letter im- 
** plied, the deſign was upon the defender.” wy | 
_ Having thus given your Lordſhips a general view of her un- 
fortunate caſe, and ſuch particulars of the evidence as ſhe thinks 
material for her defence, the petitioner ſubmits it to your Lord- 
ſhips, whether, upon any ſound principle of law, good ſenſe, ar 
expediency, the artful contrivance which was practiſed at Irvine, 
ſhould be held as conſtituting a marriage. We have heard of a 
promiſe of marriage, with a ſubſequent copula; and we have al- 
ſo heard, that conſenſus, non coitus, facit matrimonium. But here was 
neither promiſe of marriage, copula, nor conſenſus : For, ſurely, 
there is too much wiſdom in the law of this country, to hold, as 
conſenſus, words uttered in joke, or in raſhneſs, when it is evident, 
there was no deliberate purpoſe of entering into the conjugal en- 
gagement. 


TFhe law of Scotland with regard to marriage, though: not pre- 


ciſely defined by any of our writers, appears with ſufficient cer- 
tainty, from the books, to reſolve into four particulars ; by which, 
that moſt eſſential of all contracts, zndividuam wite conſuetudinem 
continens, may be eſtabliſhed, in four different ways, viz. Imo, By 
a regular ſolemnization of matrimony, after proclamation of 
banns in due form: 240, By a man and woman cohabiting toge- 
ther, and being held and reputed man and wife; in which caſe; 
Erſkine well obſerves, that the legal preſumption of marriage, 
is grounded, not only on the nature of things, but on ſtatute 
1503, c. 77, which provides, That a woman who has been re- 


puted the wife of a man till his death, ſhall be intitled to, and 


enjoy the terce as his widow, till it be proved that ſhe was not 
his lawful wife: 3tio, By a proof of promiſe of marriage, fol- 
lowed by a copula ; which mode of conſtituting marriage, being 
evidently agreeable to juſtice, obtained even 1n the Canon law, 


and was ſolemnly eſtabliſhed by your Lordſhips, 15th December 


1752, Pennycook againſt Grinton: 4, By the acknowledgement 
of parties before witneſſes, though not in the preſence either of 


a clergyman or of a magiſtrate; which acknowledgement, how- 
ever, 


Gel 
ever, is not underſtood to be of itſelf ſufficient, but to afford a' 


legal preſumption of an antecedent actual marriage. 


It is the laſt of theſe modes, only, upon which this purſuer 
endeavours to found his declarator of marriage. It is not pre- 


tended, that there was any regular ſolemnization; nay, on the 
contrary, it is proved, that the purſuer's unjuſtifiable attempt to 
have banns proclaimed between him and the petitioner, was 
checked with a proper degree of reſentment. Neither is it alledg- 
ed, that the purſuer and defender ever cohabited together; but 
your Lordſhips have ſeen it in proof, that upon the very day up- 
on which the mock acknowledgement was attempted, the peti- 
tioner made her eſcape from the purſuer and his accomplices, as 
ſoon as ſhe could get out of their clutches; and that ſhe never at- 
ter was a moment with him. As little is any promiſe of mar- 
nage alledged. And, if there had been a copula, it would have 
been a copula without a promiſe : But it has been demonſtrated, 
that there was no copula, and that res ſunt integre: 


Indeed, though there had been both a promiſe and a copula, 


the petitioner would have taken the liberty to have ſubmitted to 
the conſideration of the Court, Whether the eſtabliſhed princi- 
ple upon that ſubject, which, ſhe apprehends, has always been 


referable to a ſuit at the inſtance of a woman againſt a man? 


could take place here, where it is a ſuit at the inſtance'of a man 

ainſt a woman ? — She is ad viſed, that there is an obvious and 
eſſential difference. For, when a woman has, in conſequence of 
a promiſe of marriage, ſubmitted to a man's embraces, ſhe has 


given up, what is of the higheft value to her; ſo that it would be 


a very ſevere hardſhip, if performance of the promiſe were not en- 


forced. Whereas, no court of juſtice could view, in the ſame 


light, the caſe of a man, who ſhould complain, after he had lain 
with a woman, in conſideration of her having promiſed to mar- 


ry him, but that ſhe would not keep her word. It would be in- 


decent to expatiate upon this. It is therefore left with your 
Lordſhips. 


All, then, that your Lordflips have to conſider, is, Whether 


or not the raſh, weak, fooliſh, jocular ſpeech, which the petiti- 
oner, while under, deception, and: under the influence of her 
ſchoolmaſter, was induced to utter at Irvine, will amount to an 
agreement, which ſhall eſtabliſh, 'the moſt important of all con- 
tracts, a contract for life; a. contract, by which a woman 

puts 
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puts her perſon and eſtate, in a great meaſure, in the power of 
a man. 

Let us conſider what is laid down in the law of Scotland, as to 
the freedom of will, and deliberate conſent, required to eſtabliſh 
marriage. 

Erſkine, Inſt. B. 3. tit. 6. F 3. ſays, © By the cuſtom of Scot- 
“land, all promiſes of marriage, whether privatey or more ſo- 
**lemn, contained in written contracts, may, in the general 
** caſe, be reſiled from; which proceeds from our cloſe adher- 
** ence to the rule, Matrimonia debent efje libera; and from the 
** conſideration of the fatal conſequences which often attend forced 
© marriages.” | 

And, in the ſame title, F 5. he ſays, © The proof of marriage 
is not «confined to the teſtimonies of the clergy and witneſſes 
<* preſent at the ceremony: The ſubſequent acknowledgement of 
it by the parties, is ſuffictent to ſupport the marriage, if it ap- 
<* pear to have been made, not in a jocular manner, but /eriou/ly, 
and with deliberation.” 

Now, the petitioner will earneſtly entreat your Lordſhips to 
conſider, Whether there can be any eſſential difference between 

omiſes of marriage, and words uttered as the petitioner's pre- 
Ended acknowledgements are proved to have been? And ſhe al- 
ſo earneſtly entreats your Lordſhips to conſider, Whether it be 
poſſible to maintain, that there was a matrimonium liberum in this 
caſe; or, if it ſhould be eſtabliſhed, if it would not be very 
clearly a forced marriage, and, therefore, fatal conſequences might 
attend it? | 

She flatters herſelf, that the law of Scotland approaches nearer 
tothe perfection of reaſon,” than to admit, that ſuch words of 
acknowledgement, uttered in ſuch circumſtances as have been 
here proved, will be underſtood to infer a ſerious and deliberate 
conſent to a matrimonial engagement; eſpecially when your Lord- 
ſhipe keep in mind, that there is no room here for the preſump- 
tion of an antecedent marriage; becauſe, it is admitted, that there 
never was any thing like a marriage at any previous period; and 
when your Lordſhips alſo recollect, that the circumſtances, both 
before and after the concerted mockery, are totally adverſe to the 
ſuppoſition of the petitioner's willingneſs to marry this man. 

Nor will your Lordſhips, it is humbly thought, be unmoved 
by the peculiarity of this caſe, that the purſuer is a ſchoolmaſ- 


cet 


. 


ter, who is claiming, for his wife, a young woman who was his 
ſcholar, who has a conſiderable fortune for her ſtation, and, to ob- 
tain whom, it appears, that he employed very unjuſtifiable means.“ 

There is a caſe reported by Lord Fountainhall, vol. iſt, page 
cor, determined in the Privy Council of Scotland, 6th March 
1688.—** One Niven, a muſician in Inverneſs, is purſued for de- 
«© ceiving one of his ſcholars, a laſs of 12 years old, called Cum- 
ming, a miniſter's daughter, and marrying her, and getting 
* a country miniſter to do it, by ſuborning-one to call himſelf 
her brother, and to aſſert to the miniſter, that he conſented. 
* This being an abominable impoſture, and theft, and a perfi- 
dious treachery, having a complication of many villanies in it, 
he was ſentenced, for an example, to ftand at the pillory with 
his ear nailed to the Tron, and then to be baniſhed ; which 
vas done. 

** The Privy Council alſo declared the marriage void and null 
* ab initio, as procured by fraud, without ſending them to the 
commiſſar- court; declared the maid's reputation to be untaint- 
ed by this fact.“ 

This caſe ſhows a juſt indignation againſt what is ſurely contra 
bonot mores.—A ſchoolmaſter, attempting clandeſtinely to eftablifhy 
a marriage between himſelf and a young girl under his care: A 
match ſo unequal, would require all poſſible deliberation, and 
the greateſt fairneſs in the conduct of a ſchoolmaſter, before a 
court of law will give effect to it. But, where there are any eircum- 
ſtances of impoſition or fraud, it ought not to be countenanced. 
It is true, that in the caſe which is now quoted, there was, as 
the learned and ſagacious judge well obſerves, a complication 
* of many villanies:“ But, one villany alone, ſhould ſuffice to 
invalidate an attempt of the ſame nature: And, with ſubmiſſion, 
the ſingle fact of a ſchoolmaſter's coming with a lie in his 
mouth, and tricking his ſcholar, a ſimple young creature, into 
ſuch a declaration of marriage, as appears in this caſe, muit make 
his claim good for nothing. | 

' Your Lordſhips, fitting as a grand jury upon a queſtion of this 
nature, will always be careful to judge, whether there has been 
a ſerious and deliberate conſent, or merely words uttered, which, 
taken along with other circumſtances, will not infer that mean- 
ing. Thus it was, that your Lordſhips determined in the caſe 


of Smith of Farthingruſh, 18th November 1766, to be found in 
; the 


* 
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the Faculty Collection, where the woman who claimed Smith as 
her huſband, had the advantage of proving cohabitation for a 
conſiderable time, together with occaſional expreſſions as if he 
had acknowledged her as his wife. Whereas, here, there is not 
the leaſt pretence of cohabitation. A peremptory prohibition, 
by the petitioner, of the proclamation of banns, is proved, to- 
gether with her deſire of flying from the purſuer. And there is 
alſo proved, the ſtrongeſt averſion to be married to him, inſo- 
much, that ſhe would rather beg her bread.—All, therefore, 
that the purſuer has to found upon, as equivalent to a marriage, 
is the artifice which he and his confederates, male and female, 
put in practice one forenoon at Irvine: A fatal forenoon it will” 
be to the petitioner, if your Lordſhips ſhall find, that ſhe was 
then irreverſibly bound to one whom the abhors. 

Your Lordſhips will forgive the great anxiety of the petition- 
er, whoſe all is here at ſtake, not only all her property, but her 
happineſs for life. She truſts, that, in a queſtion where there is 
no poſitive ſtatute, no preciſe lex ſcripta, but a latitude is left for 
reaſon and humanity, your Lordſhipe will pronounce ſuch a judge- 
ment, as will reſcue an unfortunate young orphan from the rapaci- 
5 of a ſchoolmaſter, who has abuſed his truſt; and will not declare, 
that ſhe has entered into the ſolemn contract of marriage with 
this man, when there 1s no evidence that ſhe ever gave a ſerious. 
and deliberate conſent; and the canſequence muſt be, her 
ruin. 


May it therefore pleaſe your Lordſhips, to alter the interlocu- 
tor of the Lord Covington, Ordinary, and paſs your petiti-- 


oner's bill of advocation, or remit toapis Lordſhip to do t 
ſame. | 


According to juſtice, &c. 
JAMES BOSWELL. 


PROOF 


N THE 


PROCESS OF DECLARATOR OF 
MARRIAGE Ap ADHERENCE, 


AT THE INSTANCE OF 


D VID N IA 


AGAINST 


MARGARET FERGUSSON. 


PURSUER'S PRO OF. 


Edinburgh, 13th January 1779. 

ART FERGUSSON, ſpouſe to Andrew Blair weaver in A 
Maybole, aged 21 years, being ſolemnly ſworn, Oc. 
depones, That ſhe 1s acquainted with the purſuer and 
defender in this cauſe. Depones, Phat about harveſt 1777 years, 
Margaret Ferguſſon defender, being in the houſe. of the depo- 

nent, deſired the deponent to carry a meſlage to the purſuer, that B. 
ſhe wanted much to. ſpeak with him ; That accordingly, the de- 
. Ponent 
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A ponent delivered the meſſage to the purſuer, who immediately 
came to the deponenꝰ s houſe : That ſo ſoon as the purſuer en- 
tered the deponent's houſe, the defender ſat down by him, put 
her arms over his ſhoulder, and they diſcourſed together about 
the courtſhip that had paſſed betwixt them, and the purſuer deſired 

B the defender to give him & ſatisfactory anſwer, when the court- 
ſhip was to be ended, becauſe the defender's friends were upon 

his car-hand ; to which the defender anſwered, That ſhe did not 
value her friends, as they did not value her, but her money; and 
that ſhe could not give the purſuer a poſitive anſwer that night, 

C although her love was ag tanſtapt to the purſuer as ever, but ſhe 
did not chooſe to give him a poſitive anſwer that night : That the 
purſuer then told the defender, that he wanted a poſitive anſwer 
from her, becauſe he propoſed to betake himſelf to another way 
of buſineſs, and had an opportunity. of being better provided 

D elſewhere, and getting better wages: That the defender anſwer- 
ed, That ſhe could not give the purſuer a poſitive anſwer that 
night, but would give it him another time : That the purſuer 
then obſerved, that he had been conſtant in his love to the de- 
fender, but that ſhe had not given him the return he expected, 

E and that he did not chooſe to linger any longer in a vain court- 
ſhip, but held out his hand, and expreſſed his willingneſs to bid 
her farewell, and wiſh her well: That ſo ſoon as the purſuer had 
ſaid this, the tear ruſhed into the defender's eye, and ſhe ſeemed 
very unwilling to give him up as a lover, and ſaid, at ſame time, 

F to the purſuer, that her love was as ſtrong to him as ever, and 
that ſhe loved him better than any other man in the world : That 
upon this, the purſuer roſe from his ſeat, and defired the defen- 
der to leave the houſe, as he was afraid that ſhe would draw miſ- 
chief upon herſelf, by her friends knowing that ſhe was in his 

G company; to which the defender anſwered, That ſhe did not va- 
lue her friends, and it did not matter who ſaw her walking with 
the purſuer: That the purſuer upon obſerving that the defender 
did not go out of the houſe, ſaid that he had bufineſs of im- 
portance, which would not allow him to continue any longer in 

H the defender's company, and that he hoped it would be the laſt 
time they would meet upon that head, by which the deponent 
underſtood that he meant the courtſhip : That the purſuer then 

attempted to go away, and having put his hand to the ſneck of 


the door, the defender run to the purſuer, put her arms * 
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his neck, pulled him down a little, and kiſſed him, and ſaid, ſhe A 
hoped not: That the purſuer and defender then left the houſe 
hand in hand, and the deponent at this time ſaw no more of 
them: That the deponent's huſband was preſent during the 
whole interview betwixt the purſuer and defender, as above de- 
poned to. Depones, That two or three days after the meeting of B 
the purſuer and defender in the deponent's houſe, as above de- 
poned to, the defender came to the deponent's houſe, and deſired 
her to ſend for the purſuer, becauſe they had converſations to- 
gether in a private place, ſince they had met together in the de- 
nent's houſe, and their marriage was drawing hear to a con- C 
eluſion: That the deponent refuſed to comply with this requeſt 
of the defender's, as ſhe knew that the defender's friends were 
guarding her, and ſhe was afraid of bringing herſelf into a ſcrape 
if ſhe took any concern in the matter: That the defender then ſaid 
that ſhe would tell the purſuer her lover, that the deponent had refuſ- D 
ed to deliver her meſſage to the purſuer; and the firſt time ſhe ſaw 
the purſuer, he ſeemed to be offended at the deponent, for refu- 
ſing to deliver the meſſage, and expreſſed his indignation in the 
ſame words which the defender had uſed, as above deponed to. 
Upon the defender's interrogatory, depones, Upon looking at a E 
| marked relative hereto, and particularly narrated in the li- 
bel, thinks the ſaid paper was ſhown to her by the purſuer, but 
cannot be poſitive as to the time, but thinks it was after both the 
converſations in the deponent's houſe, as above deponed to : That 
when the purſuer ſhowed the deponent the paper as above-men- F 
tioned, he told her, that although the deponent had refuſed to 
give them the uſe of her houſe, his miſtreſs Margaret Ferguſ- 
ſon, and he, had met ſeveral times and converſed together in a 
more convenient houſe than that of the deponent : That the pur- 
ſuer, at this time, alſo told the deponent, that the defender had G 
given him the paper above-mentioned, to be ſhown to the miniſ- 
ter, that he might have eight days warning, ſo that he could 
have no objections to their being proclaimed, becauſe they intend- 
ed to be proclaimed three times in one day. Depones, That the 
firſt Sunday, as the deponent thinks, after the paper was ſhown H 
to her as above deponed to, ſhe heard the purſuer and *defender 
proclaimed in the church of Maybole. Depones, That when the 
purſuer came to the houſe of the deponent, the firſt time as a- 
Hove deponed to, 'the deponent and her huſband offered to go 


out 
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A out of the room, and leave the purſuer and defender together in 
private: That the defender then ſaid, that ſhe did not chooſe 
that the deponent and her huſband ſhould leave the room, be- 
cauſe every thing that had paſſed betwixt the purſuer and her, was 
well known, and wiſhed that the deponent and her huſband 

B ſhould be witneſſes to the converſation that paſſed betwixt her and 
the purſuer. Depones, That ſhe does not remember to have had 
any converſation with the purſuer after he ſhowed her the paper, 
as mentioned in the former part of this depoſition, Cau/a ſcientiæ 

P patet, Oc. 


JANET CAMPBELL, indweller in Maybole, aged 40 years, 
unmarried, depones, That ſhe is acquainted with the purſuer 
and defender in this cauſe : That about a year ago, ſhe heard 
the defender ſay, that ſhe had ſtood a great deal from her friends 

D on account of the purſuer, and was reſolved to ſtand a great deal 
more: That her friends kept her from him: That they were to 
be three times proclaimed on the Sunday following, and were to 
be married on the morning of the Monday thereafter. Depones, 
That the purſuer's ſiſter requeſted of the deponent, that ſhe would 

E allow the purſuer and defender to mect in the houſe of the de- 
ponent, that they might converſe there about their marriage, as 
they had not liberty to ſpeak about it in any other place: That 
accordingly, the purſuer and defender met more than once in 
the houſe of the deponent; but the deponent upon theſe occaſions 


was never privy to their converſation ; but at their laſt meeting 


in the deponent's houſe, the purſuer called the deponent, and 
defired her to taſte the ſpirits, which, he ſaid, were to be uſed at 
the marriage betwixt him and the defender, which was to. be up- 
on the Monday; and this converſation happened to be upon the 
G Friday before: That upon this occaſion, the purſuer alſo ſhowed 
the deponent ſome white and dark coloured gloves, which were 
provided for the marriage, and alſo a pair of ſhoes intended for 
the defender to be worn at her marriage, which ſhoes, ſhe ſaw 
the defender try, and ſaid, they fitted her very well. Depones, 
II That ſhe has heard the father of the defender ſay, that he did 
not know a more promiſing young man than the purſuer, and 
that he liked to have him often at his houſe to read to him, as 
he was a ſenſible young man. Depones, That ſhe has heard the 
defender ſay, that ſhe would deſire ſome of her friends to accom- 
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pany her at the marriage, and that if they would not go with A 
her, or hindered her to go, ſhe would go out at the window, be- 
cauſe ſhe was reſolved to marry him ; and added, that if ſhe was 
to take one to pleaſe her friends and not herſelf, what was ſhe to 
do with him? That the has alſo heard the defender ſay, that her 
friends were very much againſt her taking the purſuer, becauſe B 
they wanted a perſon in a higher ſtation for her huſband. De- 
nes, That the defender never defired the deponent to take a 
houſe to be poſſeſſed by her and the purſuer, but ſent a meſſage to 
the purſuer by the deponent's ſiſter, for the purſner to take a 
laigh houſe for a ſchool, the defender having before this told the C 
deponent, that a room had been taken for the purſuer and her to 
hve in after they were married; and on a Friday night, the de- 
fender invited the deponent to viſit her on the Tueſday thereaf- 
ter, as they were to be married on the Monday before ; but that 
the deponent did not viſit the defender as ſhe was defired, be- D 
<auſe on the Saturday, ſhe heard a report, that the purſuer and 
defender had been twice proclaimed on the Sunday, but the third 
time, the proclamation had been ſtopped, and the defender had 
been carried away by her friends to Irvine : That ſhe knows the 
purſuer and defender were not actually married, by which ex- E 
reſſion ſhe means, that the purſuer and defender intended to 
—— been married in the uſual way of the country, but her 
friends took her away, and her intentions were diſappointed. 
Depones, upon the defender's interrogatory, That on the Friday 
above-mentioned, the defender told the deponent, that ſhe was F 
to be married on the Monday following, by Mr. Wright miniſ- 
ter at Maybole, and at Maybole: That ſhe knows the defender 
had provided a head-dreſs, and the nurſuer had provided for her 
a pair of ſhoes, for her intended marriage ; and alſo heard, that 
ribbons were prepared, but does not recollect if ever ſhe ſaw any G 
ribbons, and never heard of any other article of apparel being 
prepared. Cauſa ſcientiæ patet, x oh | 


ISOBEL MAIN, ſpouſe to Alexander Brown, maſon in Ren- 
frew, aged 21 years, depones, She is acquainted with the pur- H 
ſuer and defender in this cauſe : That in Harveſt 1777 years, 
the purſuer came to the houſe of the deponent, who reſided then 
in Irvine; That ſhe knows the defender was then at Irvine: 
"That the purſuer deſired the deponent to carry a meſſage from 
him to the defender, that he wiſhed to ſee her at the Ig 

B ouſe: 
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A houſe : That the deponent having delivered the meſſage, the de- 
fender ſaid, She would come when breakfaſt was over; and ac- 
cordingly came to the houſe in about an hour thereafter. De- 
pones, That when the defender came into the room where the 
purſuer was, ſhe went up to him, and kiſſed him: That when 

B the defender firſt came into the room, as above deponed to, there 
were ſeveral people in the room: That about half an hour there- 
after, the purſuer and defender ſent a meſſage to the deponent, 
to come up and make the bed, the company having previouſly 
retired : That the deponent having accordingly gone up, ſhe 

C found the purſuer and defender by themſelves : That rhe purſu- 
er was in part undreſſed, having put off his coat, and the defen- - 
der had put off her gown, and aſked the deponent to lend her. a 
night-dreſs for her head : That the deponent, before this, had 
heard that the purſuer and defender had been proclaimed for 

D marriage in the kirk of Maybole : That the deponent made the 
bed which was in the room : That the purſuer and defender then 
went to bed together ; and, after they were in. bed, they order- 
ed the deponent to call up William Black and Joſeph Miller to 
be witneſſes to what they ſhould ſay ; but thinks, that, at this 

E time, they did not deſire to be left alone: That immediately up- 
on the deponent's leaving the room, to deliver the meſſage to the 
two witneſſes above-mentioned, the room door was locked by a 
girl who accompanied the deponent : That after the purſuer and 
defender was in private together about an hour, the deponent 

F went up to the room, and was followed by the two men above 
mentioned, and alſo by other two men who had come to Irvine a- 
long with the purſuer: That ſhe found the purſuer and defender 
in bed ; and, upon going into the room, ſhe ſaw the purſuer 
take the defender by the hand, and heard him ſay, That he took 

G the defender for his lawful wife, before God and man, as he 
ſhould anſwer to God at the great day; and Margaret Ferguſſon, 
upon this, ſaid, I take this man for my lawful huſband, before 
God and man : That the perſons who were then in the room, 
upon this, wiſhed the purſuer and defender joy, as huſband and 

14 vite. Depones, That the purſuer and defender did not ſleep in 
the deponent's houſe that night : That next morning, the purſuer 
came to the deponent's houſe, and the defender ſoon' after came 
to viſit him: That upon her entering the room where he was, ſhe 
enquired after his health, at ſame time faluted him by the appel-- 
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lation of young goodman: That ſhe heard the defender give the A 
purſuer directions in the manner in which a woman uſually ad- 
dreſſes her huſband, for him to fend her from May bole, her mar- 
riage-gloves, her pair of ſhoes, and a head-dreſs : That the next 
day after the purſuer and defender were bedded in the deponent's 
houſe, as above deponed to, the purſuer's brother and ſiſter hav- B 
ing come to viſit the defender, the deponent heard her call the 
purſyer's ſiſter, ſiſter-in-law, and his brother, good-brother, and 
ſhowed them the bed in which they were bedded the preceding 
forenoon. Depones, That ſhe had no converſation with the de- 
fender on the Monday morning, being the day on which the C 
purſuer and defender were bedded in the deponent's houſe, but, 
on the Saturday before, had ſeen her come to town riding behind 
her uncle. Upon the defender's interrogatory, depones, That 
about five or fix o'clock on the Monday morning, the purſuer 
came into the deponent's houſe, accompanied by Andrew Blair D 
and John M*Crow : That as theſe men had come ſo early in the 
morning to the deponent's houfe, the bed was not made up, and 
when the deponent was called to make the bed, as mentioned in 
a former part of this depolition, ſhe found the purſuer and de- 
tender ſitting on the bedſide, which had been left as it was in the E 
morning, which was the reaſon that ſhe apprehends for her 
being called to make it up: That while the purſuer was in the 
houſe of the deponent, ſhe had not mueh converſation with him; 
but he told her, that the defender was his bride; that the had 
been proclaimed twice with him in the church of Maybole on the F 
Sunday before; but the third time, the proclamation had been 
ſtopped by her friends; but that her friends had taken her away, 
and that he wanted to ſee her, and whether ſhe was for marrying 
him or not; but if ſhe was averſe to marry him, he was willing 
to part with her: That a ſhort time after the defender came into G 
the deponent's houſe, as above-mentioned, and before the bed 
was made up, ſhe heard the defender ſay, that when the left 
May bole, the expected every moment to have ſeen, the purſuer 
coming after her to take her back: That when the : wo the) 
went to call the perſons above-mentioned to be witneſſes to the H 
bedding, it was about an hour before ſhe could find them, as 
they were at ſome diſtance : That one of theſe perſons, Joſeph 
Millar, a maſon, was working in his ſhed, and the other, Wil- 
ham Black, a collier, was coming accidentally by : That by the 
our. 
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A hour above-mentioned, ſhe underſtands the time that elapſed 
from the purſuer and defender's going to bed, till the deponent 
returned with theſe perſons : That while the deponent was em- 
ployed in finding theſe two perſons, Andrew Blair and John 
M*Crow, who had come with the purſuer, were below ſtairs ; 

B and the deponent, although ſhe knew they were at hand, did not 
call them to- be witneſſes to the bedding, becauſe the purſuer and 

defender had previouſly told her, that they were not proper wit- 
neſſes. Depones, That ſhe knows, that on the night of the day 
on which the purſuer and defender were bedded in the depon- 

C ent's houſe, they did not ſleep together; - the defender ſlept in 
her uncle's, and the purſuer ſlept in Mary Millar's; but that ſhe 
does not know what was the reaſon they did not fleep together, 
nor never aſked the reaſon. Depones, That when the depon- 
ent came into the room after the purſuer and defender had been 

D bedded, as above-mentioned, ſhe found them lying in bed, and 
the clothes above them; but afterwards they ſat up for half an 
hour, while the company were in the room, wiſhing them joy, 
and drinking with them: That they then rofe from bed in pre- 
ſence of the company, and put on their clothes. Depones, That 

E Rachel Howie, who tives in the houſe adjoining to the depon- 

 ent's, told the deponent, that while the purſuer and defender 
were in bed, and the door locked, the defender's uncle called at 
the houſe, enquiring for the defender ; and the defender having 
heard this, ſaid, in the hearing of the deponent, that ſhe wiſhed 

F her uncle had been admitted into the room, as he would have 
been a good witneſs to the bedding : That-after the defender had 
put on her clothes, ſhe left the houſe in company with Margaret 

ohnſton, a witneſs ſummoned in this cauſe, and went to the 
uſe of her uncle; and the deponent underſtood, that the cauſe 

G of Margaret Johnſton's accompanying her, was, the defender 
was a ſtranger in the town of Irvine. Cau/a ſcientiæ patet, .. 


: — Edinburgh, 14th January 1779. 
MARGARET JOHNSTON, ſervant to the now deceaſed Hen- 
Hry Robertſon, merchant in Paiſley, aged 17 years, not married, 
depones, That in Harveſt 1777, the deponent, being upon a viſit 
to Iſobel Main, her couſin, a preceding witneſs, ſaw the purſuer 
in the houſe of the ſaid Iſobel Main: That the purſuer was ac- 
companied by John M*Crow and Andrew Blair: That the pur- 
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ſuer came to the houſe of Iſobel Main about fix o'clock in the morn- A 
ing; and betwixt ten and eleven o'clock, ſo far as the deponent re- 
members, the deponent heard the purſuer give directions to Iſobel 
Main to bring the defender to her houſe, becauſe he wanted to ſpeak 
with her there: That this meſſage being delivered to the defender, 
ſhe returned for anſwer, That the would come in an hour; and B 
requeſted, that Iſobel Main would call again, and ſhow her the 
way, as the did not know the houſe: That the defender accord- 
. ingly came to Iſobel Main's houſe : That after the purſuer and 
defender had been in the room together for about a quarter of an 
hour, ſhe heard the defender order the ſaid Iſobel Main to make G 
up the bed: That the deponent ſaw the defender put off her 
gown and her mutch, as if preparing to go to bed, and deſire 
Iſobel Main to lend her another mutch, and ſaw the purſuer put off 
his coat and waiſtcoat : That ſhe ſaw the defender firſt go to 
bed, and the purſuer immediately foilow her : That the deponent D 
and ſaid Iſobel Main then left the room, the door of which was 
locked in the outſide, but ſhe does not remember by whom: 
That the houſe of Iſobel Main conſiſted of one room, the acceſs 
to which, was through a common paſlage, and up a common 
ſtair ; the under part of the houſe, and a room on the ſame flat E 
with Iſobel Mats houſe were occupied by different families: 
That after the purſuer and defender had been in private together 
for about an hour jn the ſaid room, the door was opened, and 
the deponent ment into the room: That ſaid Iſobel Main and 
Andrew Blair, John M Crow, William Black, Joſeph Miller, and F 
Rachel Howie, were alſo in the room: That the defender and 
purſuer were ſitting i the bed: That the bed-clathes was above 
part of them, but their bodies not entirely covered, but as if they 
had been covered with the bed- clothes before the 
room: That a ſhort time after ſhe went into the room, as above G 
deponed to, ſhe ſaw the purſuer take the defender by the hand, 
and heard him ſay, I take this woman for my lawful wife, be- 
fore God and man, as I ſhall anſwer to God at the great day.“ 
And Margaret Ferguſſon alſo ſaid, uſing the ſame words, That 
ſhe took the purſuer for her huſband : That upon hearing this, H. 
the company who were in the room wiſhed the purſuer and de- 
fender joy, as huſband and wife, and drunk to them as ſuch ; 
and the purſuer and defender returned them thanks for the com- 
pliment, and.ſeemed to INE well pleaſed : That next day, 
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A about eleven or twelve o'clock, the purſuer came to Iſobel Main'y 
houſe, and was joined by the defender, who, upon entering the 
room, ſaluted him in this manner: “ How do you do, young 
„ goodman ?” That upon this occaſion, the defender direct 
the purſuer to ſend her from Maybole a pair of ſhoes, and ſo 

B ribbands, which, ſhe heard the defender ſay, were marriage? 
ribbands; and ſpoke to the purſuer in the manner in which a 
woman naturally addreſſes her huſband : That the day after this 
converſation laſt above deponed to, the purſuer's brother and ſi- 
{ter came to Iſobel Main's houſe, in order, as the deponent un- 

C derſtood, to ſee their brother: That the defender afterwards came 
to the houſe, and ſaw them there : That the defender, pointing 
to the bed in the room, and addreſſing herſelf to the purſuer's 
brother and ſiſter, ſaid, That is the bed in which I was married 

the other day; and the deponent heard the defender call the pur- 

D ſuer's ſiſter, Good- ſiſter.— Upon the defender's interrogatory, de- 
pones, That ſhe was not acquainted with the defender, or ever 
ſaw her, before the day on which ſhe firſt ſaw her in Iſobel 
Main's houſe, as above deponed to: That ſhe knew who Marga- 
ret Ferguſſon was, by ſome perſons addreſſing her by name: 

E That ſhe knows that the defender, while at Irvine, lived in the 
houſe of her uncle, Mr. Aird : That the manner in which the 
deponent came to know this, was, that after the defender had fat 
a little in the room in Iſobel Main's houſe, as above deponed to, 
when the bedding happened, ſhe roſe and went away, and defired 

F the deponent to accompany her home, becauſe ſhe did not know 
the ſtreet ; which the deponent did accordingly : That the bed- 
ding above deponed to, happened on a Monday : That the depo- 
nent did not fleep in the houſe of Iſobel Main, but came to 
her houſe, about ſix o'clock of the morning of the ſame day: 


6G That when ſhe came to the houſe, ſhe found the purſuer and 


Andrew Blair and John M*Crow there : That ſhe heard the pur- 
ſuer and theſe other two men talking amongſt themſelves, that 
they had ſet off from Maybole on the Sunday evening preceding ; 
and heard ſome of the company, but ſhe does not remember 
H which, ſay, that the purſuer and defender had been proclaimed 
twice in the church of Maybole on that Sunday ; but that, third 
time, the proclamation was ſtopped : That the purſuer and the 
two men above mentioned did not put up at Iſobel Main's houſe ; 
but ſhe knows that the purſuer, on the firſt night of his arrival, 
| | ſlept 
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Dept at the houſe of Joſeph Miller's ſiſter: That, from che man- A 
ner in which the purſuer and John M Crow ſpoke to Iſobel Main, 
the deponent has reaſon to believe they had been previouſly ac- 
uainted together: That when Iſobel Main received the meſſage 
Sow the purſuer, as above deponed to, ſhe was defired to tell her, 
that Andrew Blair and David M*Kie, from Maybole, wanted to B 
her: That the ſaid Andrew Blair and John M Crow 
were in the room with the purſuer and defender, at [ſobel Main's, 
before they went to bed; but does not know whether they were. 
in the room when they went to bed, and the deponent was co 
ing and going to the room at this time, but does not recollect if G 
ſhe heard any /particular converſation betwixt them. Depones, 
She did not ſeg Iſobel Main make up the bed: That ſhe ſaw the 
purſuer and defender fit down in the bed, but not ly down ; and 
one or other of the perſons in bed, but does not recollect which, 
deſired Iſobel Main and the deponent to leave the room; which D 
they did. Depones, That when the deponent went into the 
room after the bedding, above mentioned, Joſeph Miller or- 
dered the deponent to light a candle, that he might ſee them in 
the bed; becauſe, he ſaid, it was not proper for them to be ſeen 
by day-light: That faid Miller, looking into the room, wiſhed E. 
them joy: That the deponent did not ſee the purſuer and defen- 
der get out of bed, ſhe having left the room ; but time lit- 
tle time after ſhe ſaw them in bed, ſhe returned to the room, and 
then ſaw the defender putting on the mutch ſhe had formerly put 
off: That at this time, there was more company in the room, F 
but does not recollect their names, but conſiſted partly of rhe 
perſons before named: That when the purſuer and defender 
were in bed together, and the door locked, the defender's uncle 
called at Iſobel Main's houſe, enquiring for Margaret Ferguſſon; 
which being afterwards told to the defender, ſhe ſaid, She wiſhed G 
her uncle might have been brought up ſtairs, that he might have 
been a witneſs to the bedding: That ſhe heard the uncle enquir- 
ing as above, and was anſwered by Rachel Howie; but does not 
know what the anſwer was. And being interrogate, Whether, at 
the meeting between the parties the day following the bedding, H 
and between the purſuer's ſiſter and brother the day after, ſhe heard 
any other expreſſions made uſe of by the defender to either of them, 
other than thoſe above deponed to ? depones, That ſhe heard no 


other expreſſions than thoſe to which ſhe has already deponed. 
An 


na 


A And upon the interrogatory of the court, depones, That, while 
they were together, they looked like man and wife, and ſpoke ta 
one another as ſuch, Caiſa ſcientis patet, G c. 


Edinburgh, 1 5th January 1779. 

B R1cHaRD80N, for the purſuer, 1 he —— 2a 
that ſeveral of the witneſſes to be adduced in this cauſe, have 
been precognoſced in the country; and therefore craves, That 
the commiſſaries would ordain that precognition to be produced. 


C SyprOTT, for the defender, anſwers, That there never was any 
precognition taken ; but produces two declarations. of William 
Black and Joſeph Miller, which they gave voluntarily, for the ſa- 
tis faction of the defender's guardians, long prior to this proceſs 
being raiſed ; and which he agrees be cancelled, when they are 

D to be examined; and is: poſſeſſed of no other declarations, nor 
knows of any ſuch. 


Thereafter, compeared JOSEPH MILLER, journeyman: maſon 

in Renfrew, formerly in Irvine, aged 37 years, married, depones; 
E That ſome time in Harveſt was a year, he ſaw the purſuer and 
defender together at Irvine, in the houſe of Alexander Brown; 

a maſon there: That this Alexander Brown is the huſband of 
Iſobel Main, a preceding witneſs : That the deponent having occa- 
ſion for a hammer, having lent his own to a comrade, the ſaid 
F Alexander Brown offered the deponent the uſe of his hammer, if 
he would go to his houſe for it: That the deponent having ac- 
cordingly gone to Brown's houſe, ſaw Iſobel Main, his wife, 
ſtanding at the door of the paſſage which leads to her houſe : 
That the deponent aſked the ſaid Iſobel Main to give him the 
G hammer, which, he had been told by her huſband, was in a preſs 
at the back-ſide of the room: That to this, Iſobel Main anſwer- 
ed, That they could not-get into the room where the hammer 
was, becauſe the door was. locked : That the deponent then aſk- 
ed, If ſhe had not the key? having before obſerved x key. hang - 
H ing upon her finger: That Iſobel Main anſwered, That ſhe had 
the key; but that there was ſomebody in the room: That the 
deponent then obſerved, that ſhe could give him the hammer, 
without diſturbing any body; and followed her up ſtairs, in ex- 
pectation of getting the hammer from her: That in a little * 
the 


1 


the door was opened by Iſobel Main, who went into the room, A 
and was followed by the deponent: That when he entered the 
room, he heard ſome perſon or perſons moving in the bed ; but 
could not ſee who was in the bed, till afterwards, at the deſire of 
ſome perſons who had followed the deponent and Iſobel Main in- 
to the room, he went round to the front of the bed : That he B 
then ſaw a man and woman in bed, and heard a man, who was a 
ſtranger to the deponent, call the man David M*Kie, and the 
woman Margaret Ferguſſon : That when the ſaid ſtranger man 
came into the room, he looked into the bed, and ſaid, ** Who 
have we got here? young-married people!” That he then C 
took the deponent by the ſleeve, and brought him round the ta- 
ble to the bed-ſide, ſaying, at the ſame time, Come and ſee the 
young people in bed: That the ſaid ſtranger man then ſaid to 
David M*Kie, David, you will not deny this? Do you own that 
woman to be your lawful wife? To which David M*Kie an- D 
ſwered from the bed, I own this woman to be my lawful wife, 
before God and man: That the ſaid woman then ſaid, (with- 
out the queſtion being aſked at her), I own this man to be my 
huſband, before God and theſe witneſſes: That the ſaid man 
then repeated the ſame words to David M*Kie, and received the E 
ſame anſwer ; and the woman repeated the ſame words above de- 
poned to, without being aſked, and twice after ſhe was aſked : 
That after the queſtion above mentioned had been twice put by 
the ſtranger to the purſuer, the defender put her hand in the pur- 
ſuer's, being aſked by him to do ſo, and the purſuer ſaid, I take F 
you for my lawful wife, before God and man: And the defen- 
der then ſaid, I take you for my lawful huſband, before God 
and man : That the — being impatient to get the ham- 
mer, and to go away, the ſtranger above mentioned deſired the 
deponent to take a glaſs of brandy, and drink to the health of, G 
and wiſh much joy to the young folk, and to kiſs them: That 
the deponent accordingly kiſſed the defender in the bed, and 
wiſhed them joy: That after this had happened, the faid ſtranger 
told the deponent, That he muſt fign a paper, atteſting what he 
had ſeen : That the deponent had ſome difficulty in doing this, xx 
becauſe he was not good at writing; but offered to ſign a paper 
made out by a perſon in the room, not formerly mentioned ; 
which perſon is called Andrew, and is cited as a witneſs to this 
caufe : That accordingly, a paper was made out by the ſaid = 
| - on, 


( 14 } 


A ſon, and figned by the deponent, and by a perfon in the room, 
whoſe name is William Black: And the ſame being now pro- 
duced, is marked by the witneſs and judge-examinator, as rela- 
tive hereto : That ſaid paper was wrote in preſence of the de 
nent: That the deponent ſeeming anxious to go away, the firſt 

B ſtranger man above mentioned, whom he now knows to 2 2 
M' Crow, ſummoned as a witneſs to this cauſe, ſaid, That if the 
deponent would ſtay, he would pay him his wages. Depones, 
That he has heard that the purſuer and defender did not ſleep to- 
gether, upon the night in which he ſaw them in bed And be- 

C ing interrogate, If he knows or heard what was the reaſon they 
did not fleep together that night ? depones, That, being in com- 
pany with David MKie in the evening of that day, he heard him 
ſay, That the defender and he were to have been married on the 
Monday morning, after they had been proclaimed twice ; but 


D that, third time, proclamation had been ſtopped by the defender's 


friends : That the wedding-gloves and ribbands for the woman, 
and fleſh for the marriage had been provided, and the friends 
bidden to the wedding ; but the defender's friends had taken her 
away from Maybole, where they were proclaimed, to Irvine : 
E That the purſuer followed her to Irvine ; and, at ſame time, the 
purſuer told the deponent, That it had been agreed betwixt him 
and the defender, after they were bedded, that he was to carry 
her, on the Saturday following, in a chaiſe, to Maybole; and 
that ſhe had made a promiſe to come and ſee him in Iſobel 


F Main's houſe on the next day ; and accordingly, he was told by 


Iſobel Main and Margaret Johnſton, that the defender did come 
to the houſe, and was there two hours in private with the pur- 
ſuer. And the witneſs having heard this depoſition read, ſub- 
Joins, ex proprio motu, That when he went into the room in Iſobel 
G Main's houſe, as mentioned in the former part of his depoſition, 
and after he had been brought round from the window to the front 
of the bed, the room was a little dark, ſo that he could not per- 
fectly ſee the perſons in bed: That the deponent deſired a candle 
to be brought, that he might ſee them; and a candle being ac- 
H cordingly brought, he ſaw the two perſons in bed, ſo as he could 
know them again; and alſo ſaw the purſuer's coat and ſtockings 


Ping on a chair, and his ſhoes by the bed-ſide; and the defen- 


by 


der d gown, a mutch, with a ribband, a handkerchief, and a white 
apron, and a woman's ſhoes. by the bed-ſide: That her arms 
were 


(ws } 


were bare: 'That he faw the breaſt of her ſhirt, which came A 
down below her breaſts, and her breaſts were bare : That he can- 
not be poſitive whether the defender had on ſtays ; but, from the 
circumſtances above deſcribed, he ſuppoſes that ſhe had none ; 
and at this time, there were three women and four men in the 
room, belides the purſuer and defender; and at the time he ſaw B 
them, they were ſitting up in bed. Cau/a ſcientiæ patet, &c. 


AGNES CAMPBELL, refider in Kirkland of Maybole, aged 40 
years, not married, depones, That in the beginning of Harvelt was a 
N Anne M Kie ſiſter of the purſuer, came to the deponent and C 

er ſiſter, a preceding witneſs, who live together in one houſe, 
and told them, that the defender had deſired her to ſpeak to the 
deponent, to obtain permiſhon for the purſuer and defender to 
meet in her houſe, where they might converſe together at liber- 
ty, becauſe the defender was watched by her friends: That the D 
deponent's ſiſter granted this requeſt; and ſhe knows that the 
purſuer and defender met different times, in their houſe. De- 
pones, That when they met in this houſe, they were always in 
private, and the deponent never overheard their converſations : 
That one day, in the kitchen of the deponent, the defender ob- E 
ſerved to the deponent and her ſiſter, that ſhe had ſaid to her 
half-ſiſter Mary, That if ſhe was to take a lad ſhe did not like, 
what was ſhe to do with him? And, at another time, ſhe told the de- 
ponent, That Mr. M*Clymont, younger, had ſpoken to her, as if 
he wanted her in marriage ; and that he had come up to her F 
ſiſter's high room, when the the defender was there; but that ſhe 
had given, him no encouragement : That ſhe does not remember 
whether the defender had mentioned this circumſtance, before or 
after the converſation in the deponent's kitchen, above deponed 
to. Depones, That when the defender came into the houſe of G- 
the deponent and her ſiſter alone, ſhe ſometimes talked to them 
af the purſuer ; and, at one particular time, ſhe told the depo- 
nent and her ſiſter, That if her friends offered to hinder. her from 
marrying the purſuer, ſhe would leap out of a window to get at 
him: That the defender lived in the neighbourhood of the depo- H 
nent, and ſometimes uſed to come into the deponent's houſe, 
with a ſeam; and the ſign which brought her to the houſe, was, 
her ſeeing a book, or a piece of paper, in the window: That the 


deponent's ſiſter, by the purſuer's direction, put up this — 
Wacn: 


Ls 
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when the purſuer came to the houſe, but never at any other time: 
That the defender one day told the deponent, that a widow, who 
poſſeſſed a houſe in the neighbourhood, propoſed to leave her 
houſe, and deſired the deponent to carry a meſſage to the pur- 
ſuer, requeſting him, in her name, to take the houſe for a ſchool; 
B and, at ſame time, ſhe told the deponent and her ſiſter, ſhe want- 
ed the purſuer to take down his father's houſe, part of which, 
when rebuilt, was to be employed as a ſchool, and the apartment 
above for them to dwell in, after they were married; and that, 
in the meantime, that a room ſhould be taken for them to live in. 


C Depones, That ſhe ſaw a line, which ſhe knew to be marriage- 


lines betwixt the purſuer and defender, having previouſly heard, 
that they were to be proclaimed on the Sunday following, in the 
church of Maybole : That ſhe does not recollect who ſhowed her 
theſe lines :. That the defender went up ſtairs to a room in the de- 
D ponent's houſe, in order to ſign it: That before theſe parties were 
proclaimed, (but does not remember how long), the deponent 
was called up, to look at ſome gloves which were in ſaid room: 
That ſhe remembers ſome of the gloves were white, and ſhe was 
informed there were alſo dark ones amongſt them; and ſome per- 
E ſon in the company gave the deponent to underſtand that they 
were marriage-gloves, intended to be diſtributed as preſents a- 
mong the friends, after the marriage betwixt the purſuer and de- 
fender. Depones, That the purſuer was not preſent when ſhe 
ſaw the gloves, as above; and cannot ſay whether the defender 


F was then preſent, or not. Depones, That ſhe has heard the de- 


fender ſay, That her tutors had all met, and defired her not to ineet 
with the purſuer; but that ſhe had already ſtood a great deal for 
him, and was reſolved to ſtand a great deal more, Depones, She 
never heard any thing prejudicial to David M*Kie's character: 
G That the deponent was born in Maybole; was fixteen years ſerv- 
ing in Glaſgow; and, for upwards of two years paſt, has reſided 
in Maybole : That the defender was a farmer's daughter; and 
ſhe never in her life heard her called Miſs, but always Peggy, or 
Meg. Depones, That neither the defender, nor any of her friends, 
H nor any perſon elſe, had ever attempted to deter the deponent, or 
to hinder her from coming to town, to give evidence in this cauſe. 
Depones, That the defender invited the deponent and her fiſter, 
to come and ſee her and the purſuer bedded, on the Monday's 
night, which ſhe knows was the e night fixed for the marriage; _ 

T that 


0 


that the deponent and her ſiſter refuſed to go, becauſe they had A 
affairs of their own to mind at home; but, upon hearing their 
refuſal to come on the Monday, the defender inſiſted, that the 
deponent and her ſiſter ſhould come on Tueſday night, and drink 
tea with her and the purſuer: But the deponent and her ſiſter did 
not go to viſit the defender on the Tueſday, becauſe, on the Sa- B 
turday preceding, the defender had left the town, and gone to Ir- 
vine: That ſhe has heard that the defender was left a fortune by 
her parents. Depones, That ſhe has heard, that on the Sunday 
before- mentioned, the purſuer and defender were proclaimed in 
the church of Maybole twice; but that the defender's friends had C 
ſtopped the proclamation for the third time; and that no mar- 
riage enſued upon ſaid proclamation. Caiſa ſcientiæ patet, Cc. 


Edinburgh, 16th January 1779. 

Andrew Blair weaver in Maybole, being offered as a witneſs D 
on the part of the purſuer,—SeroTT, for the defender, objects, 
That the ſaid Andrew Blair is couſin- german to the purſuer, and 
therefore an improper witneſs. Beſides, it appears from the proof 
already taken in this cauſe, and ſhall be made more evident, from 
the proof to be led on the part of the defender, as particularly E 
ſtated in her defences, that this witneſs was an aſſociate with the 
purſuer, in ſeducing the defender, and afterwards was the prime 
agent, in executing the mock-marriage at Irvine; and has not 
only given counſel and aſſiſtance to the purſuer, in executing his 
deſigns, but has even been active in carrying on the preſent pro- F 
ſecution, and given partial counſel and aſſiſtance therein. And, 
therefore, as there appears to be no penury of witneſles in this 
caſe, the defender ſubmits to the Court, whether a witneſs, la- 
bouring under the above objections, ſhould be received. 


R1icHARDSON for the purſuer, anſwers, That the witneſs be- G 
ing a couſin- german to the purſuer, is no ground of objection, 
as appears from our law-books, particularly Lord Bankton, B. 4. 
tit. 30. d th: And even nearer relations are admitted, in ma- 
trimonial cauſes.” As to the other objections, they are vague 
and general ; and the witneſs will be purged of partial counſel, H 


The commiſſaries having conſidered the objections and anſwers; 
Find the two firſt GR irrelevant, and repel the ſame: 
7 ' . And, 
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A And, in reſpe& the defender does not offer to verify, in- 
fanter, the laſt objection, to wit, That the witneſs gave par- 
tial counſel in the cauſe; Allow the witnefs to be examined, 
upon his purging himſelf of partial counſel. 


B And the ſaid ANDREW BLAIR, aged 36 years, married, de- 
pones, That he is couſin- german to the purſuer in this caufe. 
Depones, That he never gave any advice or direction to the pur- 
ſuer, to bring his action in this court, although he was acquaint- 

ed with fome of the circumſtances, relative to the connection be- 

C twixt the purſuer and defender : That, at Maybole, he ſaw and 
read part, and heard the whole of a paper read; which paper, he 
thinks, was, in ſubſtance, anſwers for the defender, to the pur- 
ſuer's claim : That upon this occaſion, beſides the deponent, his 
wife and the purſuer were preſent. Depones, That when he 

D heard this paper read, as above deponed to, he obſerved to the 
purſuer, That there were only two words of truth in it, from be- 
ginning to end: That when the deponent made the obſervation 
upon this paper, as above-mentioned, he farther told the pur- 

ſuer, That the facts therein ſer forth, fo far as he knew, were 

E contrary to truth; and, when falſhoods and lies were going a- 
broad, he thought it his duty to point them ont to him, and took 
occaſion to explain to the purſuer how the facts really ſtood. De- 
pones, That both before and after the occaſion above-mentioned, 
he had ſeveral times enquired at the purſuer, whether he had re- 


F ceived from Edinburgh any letter, relative to his cauſe: That the 


deponent defired to fee this paper, having a curiofity to know how 
the action went on. Depones, That ſince he received his citation 
to this cauſe, he has had no fort of intercourſe with the purſuer, 
till he met with him in Edinburgh, on the ſtreet, and took occa- 


. G ſion to enquire at him what was done in it, and where the com- 


miſſary court was? and where he could properly be accommo- 
dated, till he was called upon to give evidence? To which the 
purſuer anſwered, That he did not know what had been done in 
the cauſe, or what was to be done in it, but directed the depo- 
H nent where the commiſſary court was to ſit. Upon the purſuer's 
interrogatory, depones, That it was the report of Maybole, and 
the country around, That the deponent was to be hanged in the 
Graſs-Markert of Edinburgh, if the deponent came into Edin- 
burgh, to be a witneſs in this cauſe, for the purſuer: * he 
ows. 


697 


knows'this report rook its riſe, from the defender's friends having A 
ſaid, that the deponent had been acceſſory to marrying her, and 
taking upon him the office of a prieſt. Depones, That the day 
before the deponent left Maybole to come to Edinburgh, he went 

to enquire whether Doctor Logan had any letters for Edinburgh: 
That Doctor Logan then ſaid to the deponent, That if what Mr. B 
Wright, miniſter at Maybole, had faid at Baillie M*Fadzean's, 
was true, it would fare hard with the deponent ; and, in conſe- 
quence of this report, Doctor Logan ſeemed to be apprehenſive 
for the deponent's ſafety, when he went to Edinburgh. Depones, 
That he does not know by whom theſe reports were raiſed or pro- C 
pagated. Depones, That after the affair the defender fell into at 
Irvine, a report came to-the ears of the deponenr, that one of the 
defender's tutors, to wit, Alexander Kennedy in Abbaymill, had 
taken the advice of a lawyer, to whom he had repreſented, Thar, 
on the day on which the defender was bedded at Irvine, the D- 
clothes of the defender was violently pulled off, by a'man in the 
company, and that the defender had been violently put into bed 
by the purſuer, and that he the deponent had acted the part of a 
miniſter ; and that the ſaid lawyer had given it as his opinion, 
that the perſons concerned in this affair deſerved to be cenſured; E. 
and thar he would get the perfons who put the defender to bed, 

in this manner, eenſured, and the perfon who acted the part of a 
prieſt, puniſhed ; but that he could not give a diſtin opinion, 
without getting a precognition of facts. Depones, That he never 
dreaded: any harm from the defender, or her friends, on account E 
of his coming to Edinburgh, and giving evidence in this cauſe; 
becauſe he was conſcious, that the reperts that were propagated 
in the country, to his prejudice, were not true. Depones, That 

it was the common voice of the country; and, as he had heard, 
this report had come from the defender's friends, That the pur- G 
ſuer would be hanged, if he proſecuted the preſent action; but 
that he never heard ſo from them, becauſe he never was in con- 

verſation with them. Cau/a; ſcientiæ patet, c. 


| Tadem die. H 
The commiſſaries make avi/andurm with this depoſition, ſo far 
2s already taken. ANDREW BALFOUR. 


Edinburgh,, 


— 
—ñ — 
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A Edinburgh, 18th January 1779. 
The commiſſaries having conſidered the objections and an- 
ſwers; Allow Andrew Blair, the witneſs objected to, to be 
examined in cauſa, cum nota. ANDREW BALFOUR. 


* Edinburgh, 27th January 1779. 
Mx. JAMES WRIGHT, miniſter of the goſpel in Maybole, 
aged 30 years, married, depones, That he never gave any advice 
or direction for conducting the preſent proceſs. But being more 
particularly interrogated, depones, That ſome months, but can- 
not be poſitive as to the time, after the purſuer and defender re- 
turned from Irvine, the purſuer's mother came to the deponent, 
with a view, as the deponent ſuppoſed, of taking his advice, a- 
bout the affair betwixt the purſuer and defender: That ſhe then 
told the deponent, that theſe parties were about making a bar- 
D gain; and that it was the opinion of ſome of the purſuer's friends, 
that a piece of money ſhould be taken, in order to their being 
freed of one another; but that ſhe was uncertain whether that 
ought to be done: That the deponent, in anſwer to theſe enqui- 
ries, obſerved, that he was not ſo much maſter of the circum- 
E ſtances that happened at Irvine, as to judge, whether there was a 
marriage or not; but that, if there was a marriage, no bargain 
that they could make, would have the effect to annul it; but the 
deponent, at the ſame time, ſuggeſted, it would be proper to give 
n a repreſentation of the facts to the commiſſary of Glaſgow, 
F who would determine whether it was a marriage or not; and that, 
at other times, he has given the like advice to the defender and 
her friends, in ſo far as he can recollect.— And being examined 
in cauſa, depones, That ſome time before he heard of any con- 
nection betwixt the purſuer and defender, the deponent received 


G a letter from Mr. Kennedy of Pinmore, defiring him to find out 


a young man to, be tutor to his children: That the deponent im- 
mediately thought of the purſuer, as a perſon who was capable 
of diſcharging this office: That he ſent for him, and ſpoke to 
him about the affair ; but, as Mr. Kennedy had not ſpecified in 
H his letter any particular ſalary, he did not ſpecify any particular 
ſum, but intended the terms of the bargain ſhould be left to Mr. 
Kennedy's own direction, but took occaſion to enquire at the 
purſuer, what might be the yearly profits of his ſchool ? That 
the purſuer having anſwered, That they might be about 1 
pounds 


1 


pounds Sterling yearly, the deponent ſaid, That in his opinion, A 
the purſuer would be intitled to an equal ſum yearly, in Mr. 
Kennedy's family; but that, though he got ſomething leſs than 
the emoluments of his ſchool, he ſhould make ſome allowance, 
for the advantage of bed and board : That the deponent, at this 
time, made the purſuer read a little Engliſh, and was ſatisfied B 
with his manner of reading. Depones, That he never heard any 
thing to the prejudice of the purſuer's character at that time, but 
had a good opinion of him himſelf ; thought him a ſober lad, 
and capable of diſcharging the office of an Engliſh teacher; but 
that, at this time, the deponent had not much acquaintance of C 
the purſuer. Depones, That for ſome time after the death of the 
defender's father and mother, the deponent heard a report, in the 
town of Maybole, that there had been a courtſhip betwixt the 
ex and defender; but that, of this courtſhip, the deponent 
ew nothing, till the purſuer cafne to him, and ſhowed him a D 
paper, ſubſcribed by the purſuer $nd defender, in the uſual form; 
in — they agreed to have the s proclaimed, in the church 
of Maybole, on the enſuing Sunday. And a paper being ſhown 
to the deponent, ſubſcribed as above, thinks the purport of it 
the ſame with that above-mentioned ; but cannot be poſitive, E. 
whether the paper is exactly the ſame. Depones, That it is not 
uſual for parties who intend to be married, to conſult the mini- 
ſter of the pariſh, but they commonly apply to the ſeſſion- clerk 
only, for proclamation of banns: That when the purſuer ſhowed 
the deponent the above-mentioned paper, he told him, that he F 
came to take his advice, about an event which was likely to hap- 
pen, to wit, When the parties wer before the miniſter, the de- 
fender's friends intended to take a prbteſt, in order to ſtop the 
marriage; and the purſuer ſæid, that he wiſhed to know the opi- 
nion of the deponent, whether that could be done: That al- G 
though the deponent was clearly of opinion, that he was aucho- 
riſed to marry the = after a regular proclamation of banns, 


and more eſpecially\if they had entered into a regular contract of 
marriage, which he then adviſed the purſuer to do, yet he heſi- 
tated in his own mind, from a particular circumſtance in this H 
cauſe, to wit, The defender's being under tutory : That he told 
the purſuer, that it would be adviſeable for him to get the con- 
ſent of William Ferguſſon, the defender's half brother-in-law, 


and hkewiſe her relation by the father, before — of 
anns, 


( 22 ) 


A banns, becauſe William Ferguſſon might otherwiſe give them 
trouble; and the deponent underſtood, that the defender's for- 
tune was entirely in his power: That to theſe obſervations of the 
deponent, the purſuer anſwered, That he was the leſs concerned 
about the fortune, if he got the woman. Depones, That he 

B knows, that on the Sunday after this converſation, the purſuer and 
defender were twice proclaimed, in the forenoon, in the church 
of Maybole; which having come to the ears of the defender's 
friends, they went to David Doig, who was then ſefſſion-clerk;, 
and aſked him, why he had preſumed to go on with the procla- 

C mation, after a letter had come from the defender, on the Satur- 
day before, deſiring that the proclamation might be ſtopped ? 
That David Doig then ſent the precentor, Archibald Crawford, tv 
adviſe with the deponent, whether he ſhould. go on with the pro- 
clamation or not: That the deponent, upon the precentor's im- 

D parting the affair to him, enquired, whether any of the parties 
had drawn back: That the precentor then told the deponent, 
that a letter had come from the defender herſelf, on the Saturday 
before, expreſsly forbidding the proclamation to proceed: That 
the deponent then diſcharged the precentor, on any account, to 

E go on with the proclamation, and told him, that he ought not to 
have proclaimed the banns at all, after receiving ſuch leiter; and 
he underſtood that the proclamation was ſtopped accordingly : 
That this meſſage from David Doig, came to the deponent, be- 
twixt the forenoon and the afternoon of the Sunday, in the in- 

F terval of divine ſervice. Depones, A few days after the death of 
the defender's father and mother, the defender's friends, of whom. 
he thinks William Ferguſſon was one, applied to the deponent, 
deſiring he would ſpeak to the defender, and adviſe her to behave 
herſelf with more gravity, after the death of her parents, and 

G not to be ſeen ſo often in the company of the purſuer : That the 
deponent was, at firſt, not very fond of undertaking this office; 
but, upon the application's being repeated, he went to the defen- 
der, with a view of giving her his beſt ee obſerved to 
her, that, though it was not his buſineſs to diffourage, but pro- 

H mote ſuitable marriages, and though he did not mean to diſſuade 
her from marrying the purſuer, or any man, he begged ſhe would 
not be raſh in taking this ſtep, without the approbation and con- 
ſent of the above William Ferguſlon, in whoſe power he under- 
ſtood her whole fortune was, and by offending whom ſhe. might 
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be reduced to beggary: That the defender gave the deponent her & 
hand, and ſolemnly promiſed, That ſhe would neither marry the 
purſuer nor any other man, nor take any important ſtep in her 
conduct, without the conſent and approbation of ſ4id William 
Ferguſſon : That the defender ſeemed to be very well ſatisfied 
with the juſtneſs of theſe obſervations ; and that this converſation B 
happened a conſiderable time before the affair at Irvine. Upon 
recollection, depones, That at the converſation 1 
he aſked the defender to give him her hand, if confirmation of 
her promiſe, that ſhe would not marry the purfuer, or any man, 
raſhly, without the conſent and approbation of faid William Fer- G 
guſſon. Upon farther recollection, depones, That Alexander 
Kennedy, miller in Abbaymill, was one of the defender's friends, 
who applied to the deponent, in manner above-mentioned. De- 
pones,. That ſome time after the return of the purſuer and defen- 
der from Irvine, many perſons in the pariſh of Maybole, having D 
expreſled their ſurpriſe, that no notice had been taken of theſe par- 
ties, who had been in avowed ſcandal, and had been in bed toge- 
ther, the deponent told the father of the purſuer, that, unleſs 
they took ſome ſteps to have the marriage properly determined, 
by a civil judge, he would be under the neceſſity of calling the E 
parties before him, to have them cenſured for irregular conduct; 
but that it was not his practice, when a marriage really had taken 
place, however clandeſtine, to rebuke the parties openly before 
the congregation, but only to give them a rebuke before the ſeſ- 
fion, and to exact a ſmall fine: That accordingly, the purſuer and E 
defender, being cited to compear before the ſeſſion, appeared; 
and the deponent produces an extract of the minutes of ſeſſion, 
which is ſigned by the deponent and judge-examinator, as relative 
hereto: That the deponent had, beſides, another motive for act- 
ing in the manner above-mentioned : That the purſuer and de- 
fender, upon the ſcandal becoming flagrant, had been deprived 
of ſealing ordinances; and that the defender's friends, one of 
whom, he thinks, was Hugh Crawford, had applied to the de- 
ponent, requeſting, that ſhe might undergo diſcipline, in order 
that ſhe might be readmitted to the ꝓrivileges of ſealing ordinan- H 
ces. Depones, That the defender was conſidered, according to 
the phraſe of the country where ſhe lives, as a bean farmer's 
daughter; and the deponent has heard, from her own relations, 


that her father left her 50 l. Depones, That he never heard _ 
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A the defender, nor any other perſon, endeavoured, by threats, to 
intimidate any witneſs to bear evidence in this cauſe; nor did he 
ever hear, that the defender's friends had ſaid, that they would 
ſpend her fortune in litigating the preſent cauſe. Upon the de- 
fender's interrogatory, depones, That when the defender gave the 

B deponent her hand, and made him the promiſe not to marry the 
purſuer, or any other man, without the approbation of William 
Ferguſſon, as mentioned in the former part of this depoſition, 
from her appearance and behaviour before him, at that time, he 
looked upon her as a fimple girl : That his opinion of her under- 

C ſtanding was, in ſome degree, influenced by what he had former- 
ly heard of her conduct. Depones, That he has reaſon to be- 

lieve, that the defender, in her earlier years, was brought up in 
a very recluſe manner: Thun her mother lived much at home, 
and led a very retired life: Phat after the death of the defender's 

D father, and eſpecially after the rumour of the courtſhip betwixt 
the purſuer and defender, he heard, that the purſuer had been 
engaged as her writing-maſter, to teach her writing in her fa- 
ther's houſe, for ſo long time a day; and, even prior to the death 
of her father, he conſidered the purſuer as her maſter; but never 

E heard that he attended her in that capacity, after the death of her 
father and mother. Cay/a ſcientie patet, &c. 


JOHN CUMMING, farmer in Auchenwin, aged 4o years, 
married, depones, That he is married to the defender's half-ſiſt- 

F er: That ſince the preſent proceſs commienced, he has had con- 
verſations with William Ferguſſon about the connection betwixt 
the purſuer and defender, and has ſaid to William Ferguſſon, 
that the conduct betwixt theſe parties, was irregular, becauſe 
they had not been married according to the rules of the church; 

G but adviſed the ſaid William Ferguſſon and the defender, to have 
a regular marriage celebrated betwixt the purſuer and defender, 
if ſhe could not be happy without him : That the defender then 
anſwered, That ſhe would never take the purſuer in life. De- 
pones, That he remembers, on a Saturday morning in Harveſt 
II was a year, being the day before the proclamation of banns be- 
twixt the purſuer and defender, in the church of Maybole, of 
which he was afterwards informed, he was in company with 
William Ferguſſon, William Aird, and Hugh Crawford, in the 
houſe of Hugh Crawford in Maybole: That ſome days before 
this, William Ferguſſon, who was then aſſiſting the deponent in 
binding 


1 


binding ſheaves, obſerved to the deponent, that they were to A 
have a wedding among them, which the witneſs underſtood was 
ro be on occaſion of the marriage betwixt the purſuer and defen- 
der ; but the deponent made light of this information, having 
never before heard of this marriage : That at the meeting above- 
mentioned, there was no converſation about the proclamation of B 
banns betwixt the purſuer and defender : That it had been pre- 
viouſly agreed, that the defender was to go with William Aird, 
to reſide for ſome time with him at Irvine, and the defender was 
then prepared to ſet off: That ſhe ſeemed extremely cheerful at 
the thoughts of this expedition ; and the deponent accompanied C 
them as far as Monkton : That, at this time, there was no con- 
verſation about an intended marriage betwixt the purſuer and 
defender, nor did he hear any reaſon given for the defender's 
journey to Irvine. Depones, That he had two ſons, ſmall boys, 

at the purſuer's ſchool, learning to read. Depones, He never D- 
heard any thing to the prejudice of the purſuer's character: That 
he looks upon him as a good honeſt filly lad, and that he was 
very careful of the deponent's children, when at the purſuer's 
fchool. Depones, That he never heard the defender's friends 
fay, that they would rather ſpend her whole fortune at law, than E. 
that the purſuerifhbald get hold of it; but has heard the defen- 
der herſelf ſay, that ſhe would ware her whole fortune upon it, 
and when that was done, ſhe would beg. Depones, That it was 
after the defender's return from Irvine, that he heard the defen- 
der expreſs herſelf as above : That ſhe was then living in the de- F 
ponent's houſe ; and, fince that time, ſhe has lived either at the 
houſe of the deponent, or with William Ferguſſon one of her cu- 
rators, but moſtly with the deponent : That when the deponent 
was returning from Monkton, he met a perſon, whoſe name he 
thinks, was William Ferguſſon, ſhoemaker in Maybole, who G 
told the deponent, that he had been ſent by the curators to over- 
take the defender, as they had heard, that, before her departure 
from Maybole, ſhe had given a line, agreeing to a proclamation 
of banns, and to receive certain information from her, whether 
ſhe intended to go on with the proclamation of banns : That on H 
the Sunday morning thereafter, while the deponent was in the 
houſe of William Ferguſſon at Maybole, the ſaid perſon returned 
with an anſwer from the defender, directed to David Doig, 
fchoolmaſter in Maybole : That 1 the deſire of William Ferguſ-- 
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A ſon, he carried the letter to David Doig, and heard his daughter 
obſerve, that the letter was ſigned by the ſame hand that ſubſcri- 
bed the agreement for proclamation of banns : That Doig gave 
the deponent a meſſage, to deſire Archibald Crawford the 
precentor, to come and ſpeak with him : That this happened in 

B the ans before divine ſervice : That Crawford, upon hear- 
ing the meſlage, ſaid, he would go: That when the deponent 
met the perſon upon his return from Monkton, as above, it was 
the firſt time he ever heard of the proclamation of banns betwixt 
the purſuer and defender: That notwithſtanding of this letter, 

C Crawford, who ſeemed to be exceedingly keen in the affair, pro- 
ceeded to proclaim the parties, of which, the defender's friends 
having received intelligence between ſermons, applied to the mi- 
niſter for an order to ſtop the proclamation, —which was accor- 
dingly ſtopped : That on the Monday thereafter, William Fer- 

D — 4 who had heard that the purſuer had carried a party with 
him to Irvine, came to the deponent, and entreated him that 
he would go to Irvine, and to ſee how things were going on: 
That the deponent thinking himſelf not much intereſted in this 
affair, at firſt declined this taſk, and propoſed, that William 

E Ferguſſon himſelf ſhould go; but Ferguſſon appearing to be ex- 
ceedingly anxious, the deponent ſet off for Irvine: That upon 
his arrival there, he went immediately to the houſe of William 
Aird: That he found the defender ſtanding at the door, but up- 
on ſeeing the deponent, ſhe immediately retired into the houſe: 

F That the deponent then put up his horſe, and afterwards return- 
ed to the houſe of William Aird, and told him, that he heard 
the purſuer had come to Irvine with a party ; upon which Wil- 
liam Aird exclaimed, *©* God ſave me! I with I had never let her 
© into my houſe :” That the deponent dined with William Aird; 

G and, after dinner, he took occaſion to obſerve to the defender, 
that his ſole purpoſe of coming to Irvine, was, to know what her 
intentions were with regard to the' purſuer : That the deponent 
then aſked her, that if the purſuer ſhould come to the door, and 
require if ſhe would go with him, what anſwer would ſhe give? 

H and ſhe ſaid, ſhe would not: That by the expreſſion, requiring, 
as above deponed to, the witneſs meant, the purſuer's requiring 
the defender to go with him to be married: That he arri- 
ved at Irvine juſt as the clock ſtruck twelve, and proceeded 
immediately to William Aird's houſe : That the deponent ſtaid 

. all 
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all that night at Irvine, and ſet off for Maybole early on Tueſday A 
morning: That he did not hear, while at Irvine, either from the 
defender or any other perſon, that the purſuer had been there. 
Depones, About a week after his return from Irvine, he heard 
that the purſuer and defender_were married perſons, but he does 
not recollect from whom he heard ſo. Depones, That he alſo B 
heard that the purſuer and defender had been bedded at Irvine, by 
way of marriage, and that Blair was preſent at the bedding : That 
upon hearing this, the deponent expreſſed his ſurpriſe, and aſked 
the perſon from whom he received this intelligence, Whether that 
would make a marriage? but does not recollect by whom he was C 
told this ſtory, nor any farther circumſtances relative to it. Up- 
on the defender's. interrogatory, depones, That after the defen- 
der's return from Irvine, and while ſhe was lodging in the de- 
ponent's houſe, he received a letter from the purſuer, which he 
now produces, and is marked by the deponent and judge exami- D 
nator, as relative hereto : That ſome weeks after the defender's 
return to Maybole, the purſuer, accompanied with his father and 
John Caldwall, weaver in Maybole, came to the houſe of the de- 
ponent :; That the deponent aſked the purſuer, If he was a married 
man ? to which he anſwered, That he thought he was : That the E 
deponent ſaid, There was no reality in the marriage; but, as they 
differed in opinion upon this point, they would hear what the 
defender ſaid upon the ſubject: That the defender being called 
from the other end of the houſe, and being aſked, Whether ſhe 
was the wife of the purſuer, who claimed her as ſuch ? the an- F 
ſwered, That ſhe was not; and the defender ſeemed to be ſerious 
when ſhe gave this anſwer : That the ſaid John Caldwall having 
put this queſtion to the defender, If the law would make you 
* his wife, whether would you go with him?“ ſhe anſwered, She 
would not : That when the defender was in company with the G 
deponent and the other perſons as above-mentioned, ſhe ſaid, 
upon her coming into the room, that the purſuer had come to 
Irvine with a lie in his mouth, and had endeavoured to impreſs 
the defender with a belief, that he had been directed by the mi- 
niſter and ſeſſion clerk, to get the defender into bed, and thus H 
to make a marriage: That the purſuer denied this imputation: 
That the defender added, that ſhe could prove it. Depones, That 
when the defender was called from the other end of the houſe, to 


ſettle the diſpute betwixt the deponent and purſuer, as above- 
narrated, 


28) 


A narrated, John Caldwall, upon hearing the anſwer given by 
the defender, aſked her, Whether this anſwer came from her own. 
breaſt, or was ſuggeſted by the advice of her friends ? to which 
ſhe anſwered, That it was perfectly free, and in no degree in- 
fluenced by the advice of her friends: That Caldwall then obſer- 

B ved, that this confeſſion fully juſtified the conduct of her friends 
and tutors in this matter. Depones, That the defender's father 
and mother died within a few days of one another, about New- 
year's day, 1777. Depones, That he heard that the purſuer was 
introduced into the defender's father's houſe, to teach her writing 

C and accompts ; and has heard the defender herſelf acknowledge, 
that ſhe had been put to the purſuer's public ſchool. Depones, 
That when the defender firſt went to the purfuer's ſchool, ſhe ap- 
peared to the deponent to be a filly gigling girl, and he thinks 
her ſtill unſteady in her temper and diſpoſition of mind, and has 

D a levity of ſpirit. Depones, That the defender was bred in a very 
ſober way, and did not ſee much company in the houſe of her 
parents: That it is conſiſtent with his knowledge, that the de- 
fender ſlept in the houſe of her uncle William Aird, upon the 
night in which he ſtaid at Irvine: That when the purſuer, in 

E company with his father and John Caldwall, came to the depon- 
ent's houſe, as above-mentioned, they came of their own accord, 
and not in conſequence. of any invitation from the deponent : 
That the deponent never had any intention of hindering the 
purſuer from coming to his houſe, or of refuſing him acceſs to 

F the defender, provided he came in a decent manner. Cauſa ſci- 
entie patet, &c. | | 
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Edinburgh, 1ſt February 1779. 


| own affairs, he was called from the ſtreet by Rachel 
Howie, wife of John Galt junior, maſon in Irvine: That he 
thinks this happened in the year 1777, and about the end of 
Summer, or beginning of Harveſt that year: That ſaid Rachel B 
Howie, at this time, deſired the deponent to come and ſpeak with 

a perſon in her houſe, and that her huſband would do as much 
for the deponent another time : That the deponent having ac- 
cordingly gone to the houſe of ſaid Rachel Howie, found there, 
two men who were ſtrangers to him, one of whom, he heard C 
named at the time, Crow, and the other, he ſince knows to be 
Andrew Blair : That upon the deponent's entering the houſe, 
the ſaid Crow held out a glaſs of ſpirits, and defired the depo- 
nent to drink it : That as the perſon who offered the glaſs to the 
deponent was a ſtranger to him, and as he was apprehenſive that D 
a poinding was going to be executed in the houſe, he declined to 
take the glaſs of ſpirits: That the two men above-mentioned, 
then told the deponent, that he was called to be a witneſs in the 
Houſe, to an affair from which he could not receive any damage, 
and inſiſted upon the deponent, who was impatient to go away, E 
to ſtay a little longer: That the deponent was. then deſired by 
the two men above-mentioned, to go into another room: That 
he ſaw a bowl of punch upon the table: That there was a bed in 
the room: That ſaid Blair, looking into the bed, obſerved, © We 
have got young folks here:“ That the deponent ſaw in the F 
bed, a man and woman fitting up in the bed, one of whom, 
Blair addreſſed by the appellation of David M*Kie, and the other, 
by that of Margaret Ferguſſon: That ſaid Blair then aſked the 
man in bed, Whether he took the woman in bed for his lawful 
wife? To which he anſwered, That he did take her for his law- G 
ful wife till death: That the ſaid Blair, having alſo, put the ſame 
queſtion to the woman, ſhe made anſwer, That ſhe withed the 
ſame till death, though he cannot recolleQ the preciſe words in 
which ſhe expreſſed herſelf : That upon this, the deponent and the 
reſt of the company in the * conſiſting of the ſaid Blair and 


Crow, 


a LIAM BLACK, coal-heugher in Irvine, aged 60 A 
years, married, depones, 'That when going about his 


( go 


A Crow and three women, one of whom, was the ſaid Rachel 
Howie, drunk a health to the perſons in bed, as married per- 
ſons :. That this health was firſt propoſed by Blair, and followed 
by all the reſt: That upon this, ſaid Blair propoſed to the depo- 
nent to ſign a paper, which was written by Blair in preſence of 
B the deponent and the others; but the paper being made out 

'. wrong, Blair got a blank paper, which he deſired the deponent 
and Joſeph Millar, who was alſo in the company, to fign : That 
the deponent at firſt heſitated to fign this blank paper ; but being 
aſſured by Blair, that he and the company did not come there 

C without authority, and that they had the authority of the miniſ- 
ter and ſeſſion-clerk of Maybole, the deponent was then prevail- 
ed upon to ſign ſaid blank paper; and, at figning ſaid paper, the 
deponent obſerved to the company, that he. would rather have 
given a guinea note, than had any concern in the affair: That 

D Joſeph Millar alſo ſigned ſaid blank paper: That the deponent 
received a ſhilling for his trouble, and the ſaid Joſeph Millar an- 
other; and he thinks that he received the ſhilling either from 
Blair or Crow, but thinks it was from Blair : That the ſhilling 
was not promiſed when he entered the houſe of Rachel Howie, 

E and the deponent ſcrupled at taking it when it was offered him: 
That when the deponent ſaw the man and woman in bed, as a- 
bove deponed to, the man had a ſleeveleſs waiſtcoat, and the wo- 
-man her ſtays on, but ſaw her arms bare: That the faid man 
and woman were covered with the bed clothes up to the middle: 

F That the facts above deponed to, happened before dinner, and, as he 
thinks, between eleven and twelve o'clock. Upon the purſuer's 
interrogatory, depones, That when the deponent and the com- 
pany in the room drunk a health to the man and woman in bed, 
they returned the compliment, and gave the company thanks for 

G their attention : That he is certain Joſeph Millar kiſſed the man: 
and woman in bed, and wiſhed them joy. Being interrogate by 
the Court, Whether the deponent perceived any figns of. reluc- 
tance on the part of Margaret Ferguſſon, when ſhe expreſſed her- 
ſelf in bed, as above deponed to? Depones, That ſhe ſeemed to 

H be very well pleaſed, and expreſſed herſelf as freely as the man. 
Depones, That he does not know when the ſaid paper which he 
ſigned blank, was filled up; but is certain, it was not filled up 
when he was in the houſe of ſaid Rachel Howie, nor was the 
paper read, which was obſerved by Blair to be wrong. And a pa- 
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being ſhown to the deponent, ſubſcribed, * William Black;” A 
Devoted, That the paper bears his real ſubſcription. Cau/a ſcien- 
tie patet, &c. 


* | Edinburgh, 11th February 1779. 
HUGH CRAWFORD, ſhoemaker in Maybole, aged 47 years, B 
married, depones, upon the purſuer's interrogatory, ſuper initialia, 
That both before and after he was ſummoned as a witneſs, he 
met with William Ferguſſon, curator to the defender: That the 
deponent aſked the ſaid William Ferguſſon, How the cauſe was 
like to go? but the deponent does nor particularly recolleA what C 
anſwer William Ferguſſon returned, Depones, That the ſaid 
William Ferguſſon carried the deponent along with him to James 
Ferguſſon, writer in Maybole, whoſe opinion he told the depo- 
neut he wanted to afk, concerning the preſent affair; and that 
James Ferguſſon, when aſked his opinion, ſaid, That he was no D 
judge of the matter: That this happened about a twelvemonth 
ago, and before the commencement of this proceſs. Depones, 
That the deponent, before he was ſummoned as a witneſs, aſked 
John Cumming, a witneſs examined for the purſuer, What he had 
ſaid in his examination? but that the deponent does not recollect E 
his anſwer : That the deponent likewiſe ſaw Mr. Wright, mini- 
ſter at Maybole, alfo a witneſs for the purſuer, who, of his own 
accord, told him, That he had been examined as a witneſs; and 
that the deponent afked him, If he was a material witneſs, aud 
what way the proceſs was going on? and his anſwer was, That F 
he could not tell. Depones, That he had ſeveral times aſked the 
defender, Whether ſhe had acknowledged herſelf to be married 
to the purſuer? To which ſhe ſaid, She had not: That the de- 
ponent had never given any advice to the defender,. how to con- 
duct the cauſe : at the deponent is married to the defender's G- 
half-fiſter- by the mother. Being examined in cau/a, depones, 
That the deponent was in company with the defender and Mr. 
Aird, before the defender left Maybole, to go to Irvine: That this 
happened on a Friday, in the end of September 1777 years, in 
the deponent's own houſe :. That he had come to Maybole, on H: 
purpoſe to fee his niece ; That Mr. Aird aſked the defender, If it 
was true that the was to be married? To which ſhe made ne an- 
fver : That Mr. Aird then ſaid, That he thought ſhe was too 
young to marry, as ſhe had got no education; and- that, as ſne 
| | was 
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A was motherleſs.and fatherleſs, and had ſeen nothing of the world, 
being brought up in a dull way, that ſhe ſhould conſult with 
her uncle before marrying : That if ſhe would come to Irvine, 

- he, Mr. Aird, would put her to ſchool for ſome months, that ſhe 
might ger ſome education; and that he would make her acquaint 

B with two ladies, who would teach her ſome flowering : That the 
defender ſaid, She would take his advice, and go with him ; and 
that. ſhe went next morning accordingly, and appeared to the de- 
ponent to go freely, without compulſion ; That William Ferguſ- 
ſon, ſhoemaker, couſin- german to the defender, came with a let- 

C ter from the defender to the ſeſſion- elerk of Maybole, upon the 
Sunday morning before ſermons : That the deponent ſaw the let- 
ter between ſermons ; and that it contained an order to the ſeſſion- 
clerk not to proclaim the defender, as ſhe had repented, or words 
to that purpoſe : That this was on the Sunday immediately after 

D the defender left Maybole: That the deponent heard that the 
purſuer, with one Andrew Blair, and one M*Crow, went that 
ſame evening to Irvine: That ſaid Blair is couſin to the purſuer ; 
and that M Crow is brother-in-law to him. Depones, That in 
the latter end of the ſame week, the deponent was in company 

E with the purſuer, upon his return from Irvine, where the defen- 
der likewiſe was, and alſo Thomas Alexander, merchant in May- 
bole, James Ferguſſon, writer, John Ferguſſon, wright, Alexan- 
der Kennedy, miller in Abbaymill, and the defender's tutor, 
William Ferguſſon, in whoſe houſe they then were: That Tho- 

F mas Alexander aſked the purſuer about their proceedings at Ir- 
vine: That the purſuer ſaid, They had been in bed together at 
Irvine, when they declared, that they took one another for man and 
wife: That at the ſame time, the purſuer ſaid, He did not look up- 
on that as a marriage: That upon this, James Ferguſſon defired the 

G reſt of the company who were preſent, to take notice what was ſaid ; 
becauſe this affair may be afterwards brought in queſtion. De- 
pones, That the purſuer was aſked by Thomas Alexander, Whe- 
ther he intended to inſiſt upon this as a marriage? And the pur- 
ſuer anſwered, He did not: That the purſuer, after this, aſked 

H the defender, If ſhe would allow herſelf to be proclaimed a third 
time, and to.go through a regular courſe of matrimony? And the 
defender anſwered, She would not: That at this time, the com- 
pany aſked the defender, If ſhe had ſent a letter to Mr. Doig, 
ſeſſion=clerk? To which ſhe anſwered, She had: That then, 


Thomas 


F ( 9) 
"Thomas Alexander propoſed ſending for him; which was accord- A 
ingly done : That the defender, and likewiſe the company, aſked 
Mr. Doig, If he had received a letter from the defender, forbid- 
ding him to proclaim her? which he ſaid he had: That Mr. 
Doig challenged Archibald Crawford his depute, (who precented 
for him that day), in the deponent's hearing, for proclaiming the B 
defender twice, after his receipt of the above mentioned letter : 
That the depute ſaid, He thought he had done right; upon 
which, Mr. Doig defired the depute to conſalt the miniſter about 
it: That the deponent was preſent when the depute aſked the 
miniſter; and that the miniſter forbade him to proclaim her a C 
third time : That Mr. Doig aſked the defender, If he ſhould pro- 
claim her next Sunday after? and that ſhe forbade him: That the 
deponent aſked the purſuer, in the houſe of James Wilſon, inn- 
keeper in Maybole, where Thomas Kerr and William Ferguſſon, 
ſhoemaker, were preſent, Whether he ever had carnal knowledge D 
of the defender? and that the purſuer ſaid, He had not: That 
what led the deponent to aſk this queſtion at the-purſuer, was a 
previous converſation anent the affair at Irvine, when the depo- 
nent ſaid, That he thought he, the purſuer, would have done bet- 
ter to have gone to Glaſgow, and made a clandeſtine marriage, E 
rather than to have gone to Irvine, and huddled up an affair with 
his relations Blair and Crow, in the manner he had done, De- 
pones, That at this meeting at Ferguſlon's, the defender aſked 
the purſuer, Why he came, with a lie in his mouth, to Irvine, 
and told her, that he had the authority of the miniſter and ſeſ- F 
fion-clerk to go to bed together? That the purſuer denied he had 
ever ſaid ſo; but the defender ſaid, She would prove it. De- 
pones, That the deponent has been acquainted with the purſuer 
and defender ſince they were children: That the defender was at 
the purſuer's ſchool, to the beſt of the deponent's remembrance, G 
above a year; but that the defender waz not at the purſuer's 
ſchool after the death of the defender's father and mother, who 
died in January 1777, within a fortnight of one another. De- 
pones, That the defender lived in the country with her father 
and mother, till about three years before they died, when they H 
came to Maybole : That her father taught her to read ; and that 
ſhe was at no ſchool till ſhe was put to the purſuer's, to the beſt 
of the deponent's knowledge: That during the time ſhe lived in 
the country, ſhe was no more "_ retired than any other perſon 
in 


( 34 ) 

A in her ſituation : That after ſhe came to Maybole, when ſhe came 
to the deponent's houſe, ſhe uſed to ſay, That ſhe muſt go away, 
as ſhe was ordered to go home early; and that when ſhe ſaid fo, 
it was about ſeven o'clock in the evening. Depones, That the- 
deponent thinks the defender a clever girl, and ſmart in her way, 

B of a good turn of mind and genius, if the had got education: 
That the defender's father, upon his death, left her all he had, by 

\ teſtament, which would amount to 5001. Sterling: That it con- 
fiſts with the deponent's knowledge, that the purſuer was bred a 
weaver before he turned ſchoolmaſter ; and that his father was at 

C firſt a weaver, but afterwards turned carrier: That both the pur- 
ſuer and his father are in poor.. circumſtances. Upon the pur- 
ſuer's interrogatory, depones, That the deponent wrote to Mr. 
Aird, deſiring him to come to Maybole : That the deponent told 
Mr. Aird in the letter, That he heard the defender was in court- 
D ſhip with the purſuer : That it would be proper, as he was her 
uncle, and one of her tutors, to come and give his advice about 
it: That a meſſage was ſent for the defender, defiring her to come 
to the.deponent's houſe, to ſpeak to his wife : That upon her not 
coming, the deponent went himſelf, and told her, that her uncle 

E was come; upon which, ſhe went along with the deponent to 
his houſe. Depones, That the letter above mentioned was ſub- 
{ſcribed by the defender, and witneſſed by the ſaid William Aird 
and William Ferguſſon, ſhoemaker: That the deponent thinks 
William Ferguſlon told him, that he wrote a letter; which letter 

F was either ſubſcribed by the defender, or copied over by her, and 
ſubſcribed. Depones, He knows the defender was at a dancing-- 
ſchool at Maybole, about a month or two, ſome time before her 
father's death. Cau/a ſcientie patet, Oc. | 


G JOHN CALDWALL, weaver in. Blackhoyſe of Maybole, aged 
34 years, married, depones, That the deponent is acquainted. 
with the purſuer and defender in this cauſe: That after what 
happened at Irvine, the purſuer and his mother, as the deponent 
thinks, in December 1777, deſired him to go along with them to 

H the houſe of John Cumming, a witneſs formerly examined for. the 
purſuer, where the defender then. reſided: That the reaſon they 
aſſigned to the deponent for going there, was, that they wanted 

to have a converſation with the defender about what happened at 
Irvine: That he never had any converſation. with. the 1 — 

nce 
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fince the affair at Irvine; and that he was afraid he would not A 


Rave it, unleſs in the preſence of a neutral perſon : That the pur- 
fuer and his father were the perſons who went with the deponent 
to John Cumming's: That the deponent, when he came to John 
Cumming's, aſked for the defender, at the deſire of the purſuer, 
and told John Cumming, that the purſuer wanted to converſe B 
with the defender, about what happened at Irvine, in their pre- 

| ſence :: That the defender accordingly came; and the purſuer 
then aſked her, What ſhe minded to do as to that affair; that he 
conſidered himſelf as under ſome kind of obligation to her; and 
if ſhe did not conſider herſelf as under an equal obligation to C 
him? And the ſaid, That ſhe did not; and that ſhe appeared to 
be ſerions when ſhe made this anſwer : That the purſuer aſked 
her, If ſhe had not gone to bed with him at Irvine, and acknow- 
ledged him as her huſband ? To which the anſwered, That ſhe 
had ; but that . it 25a joke That the defender D' 
complained to the purſuer, for his having Taid to her, that Mr. 
Wright, miniſter at Maybole, and Mr. Doig, had deſired him to 
go to bed with her at Irvine, and that the ſame would confirm a 
marriage: That the purſuer, upon this, ſaid, That ſhe could not 
prove that: That the deponent aſked the defender, in preſence of E 
the purſuer, What ſhe would do, in caſe a proceſs ſhould be com- 
menced before a civil court, and the court ſhould find what hap- 
pened at Irvine to be a ſufficient marriage? That the defender 
anſwered, She would ſpend the laſt farthing of her fortune in 
defence of it, and then beg her bread, rather than live with him: F 
That the deponent aſked the defender, What that would mend 
her; and that if ſhe would not do better to live with him? To 
which ſhe anſwered, That the could not live with him :. That the 
deponent ſaid to her, That ſhe had certainly a liking to him; 
for ſhe had allowed herſelf to be proclaimed ; and aſked her, G 
What was now become of that liking, as it appeared ſhe had once 


a liking to him? To which ſhe anſwered, That it had gone a- 


way : That the deponent then aſked her, Whether that diſlike 
2 * in her own breaſt, or, had it proceeded from the ꝓer- 
ſuaſion of her friends? To which ſhe ſaid, That it aroſe from H 
herſelf: That the deponent aſked the defender, If, in caſe 
the purſuer was willing to give up this affair upon conditions, if 
ſhe would agree to it? To which ſhe anſwered, That the had 


nothing to do with him.. Depones, That the deponent was e. 
ed: 
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A fired by the purſuer to aſk the defender, What was the reaſon he 
was ſo ill- treat by her? That the deponent put the queſtion to 
the defender; who ſaid, That what he had laid out for her bo- 

. dy-clothes ſhe would pay, and wear them; but what he had laid 
out for entertainment, that neither her nor her friends had partaked 

B of them; but that, nevertheleſs, ſhe was willing, with the con- 
currence of her tutors, to pay them : That the deponent farther 
ſaid to the defender, That ſhe had affronted the purſuer ; and 
that ſhe ought to make ſome reparation, by way of fine: That 
the defender to this ſaid, That ſhe had affronted him ; but that 

C ſhe likewiſe herſelf had been affronted in the affair; but that ſhe 
was willing to refer to two perſons what ſatisfaction ſhould be 
given him, and that ſhe would pay it, with concurrence of her 
tutors : That the deponent does not remember particularly what 
the purſuer ſaid ; but it appeared to him that they were coming to an 

D agreement of the affair by a piece of money: That the purſuer aſked 
the deponent, when they were coming home from Cumming's 
houſe, What he thought he ſhould have, to make up the affair ? 
To which the deponent anſwered, That he himſelf was the beſt 
judge, as he knew what expence he had been at. To which the 

E purſuer ſaid, That he did not think he would make it up, under 
301. Upon which the deponent ſaid,” That if he referred it to 
arbiters, he would certainly get a conſiderable ſum ; but if he a- 
greed with the defender, he might take what he could get; but 
if he ſigned an arbitration, he would be bound to take what the 

F arbiters gave: That the purſuer's father was preſent when this 
diſcourſe paſſed, and gave the purſuer his advice, to come to an 
agreement in this manner; and that this method of ſettling the 
affair by an agreement, was talked of in the company in John 
Cumming's houſe at Auchenwin : That the purſuer and his fa- 

G ther are in ordinary circumſtances, and make their bread by the 

hand of labour : That the purſuer was bred a weaver, but after- 
wards turned ſchoolmaſter : That his father was a weaver, but 
now is a carrier. Upon the purſuer's interrogatory, depones, 
That the purſuer, ſome time previous to the affair at Irvine, aſk- 

H ed a room from the deponent ; which, the purſuer ſaid, was for 
him and Margaret Ferguſſon, who was to be his wife, to live in : 
That the deponent told him, He could not ſpare a room : That 
the agreement formerly mentioned, about a piece of money, was 


G far ſettled in Cumming's houſe, that they agreed to meet after, 
in 
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in Maybole, in order to finiſh it: That the purſuer agreed to A 
meet; but refuſed to appoint any particular time, till he ſhould 
conſider upon it, and that then he would ſend a letter : That John 
N was preſent, as the deponent thinks, all the time they 
were in his houſe, and heard this converſation; and that his 
wife was coming and going: That the defender declared herſelf B 
very willing that night, in Mr. Cumming's houſe, to have the 
affair finiſhed by an agreement for a piece of money: That the 
deponent never heard of the purſuer's miſdemeanors or ill con- 
duct, but always underſtood him to be a man of good character. 
Cauſa ſcientiæ, Mc. And farther depones, That the defender ap- C 
peared to the deponent to be a clever girl, and not ſimple, but 
that ſhe was forward ; and that he never knew any thing in ei- Xx 
cher the purſuer or defender's conduct exceptionable, except what 
happened at Irvine: That the deponent underſtood, that the de- 
fender had the ſame education with others in her condition : That D 
the deponent has ſeen her write, and heard her read, and thought 
her a girl, from theſe circumſtances, of a liberal education : That 
the deponent knows that the purſuer gave the defender ſome co- 
pies to write; but does not know whether ſhe ever was at his 
ſchool, or what ſchool ſhe was at. And this is alſo truth, &'c. E. 


WILLIAM FERGUSSON, ſhoemaker in Maybole, aged 24 
years, not married, depones, ſuper initialia, That he is firſt couſin 
to the defender : That the deponent believes he has given the de- 
fender his advice what he thought ſhe ought to do, relative to F 
this proceſs: That this happened before he was cited as a wit- 
neſs : That the deponent aſked the defender, If ſhe was willing to 
live with the purſuer ? and upon her anſwering, That ſhe would 
rather beg her bread, the deponent ſaid, That if that was her re- 
ſolution, he thought ſhe ſhould go all lengths in defending it : G 
That this was all the advice the deponent gave the defender, fo 
far as he remembers : That the deponent adviſed the defender to 
go to Irvine: That this was previous to the proclamation of 
banns : That the deponent ſaid, He thought it was prudent in 
her to take time, and conſider of that affair. Being examined in H 
cauſa, depones, That the deponent, ſome time in Harveſt was a 
year, came to Irvine upon a Saturday, and called at Mr. Aird's 
for the defender : That after putting up his horſe, when he re- 


turned to the houſe, Mr. Aird ſaid to him, He was curious to 
| K know 
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A know his errand. Upon which, the deponent faid, That the de- 
fender's ſiſter and, he the deponent had heard, that the defender 
was to be proclaimed ; and that he had been ſent to knew the 
truth of it, and whether the defender would incline to be pro- 
claimed: That the deponent aſked the defender, If ſhe had left 

B lines at Maybole, to be cried? Upon which ſhe aid, She did 
not believe ſhe had left any thing upon which they could pro- 
claim her: Thar the defender expreſfed her iticlination not to be 
cried : That after this, the defender, with Mr. Aird and the de- 
ponent, went up ſtairs with a candle: That the deponent, does 

C not remember who firſt propoſed to write a letter, to prevent the 
proclamation ; but that Mr. Aird afked the deponent to do it; 
who, at firſt, refuſed, ſaying, He could not do it: That Mr. Aird 
ſaid, He could not do it, as he was indifpoſed : That the defen- 
der ſaid, She would do it, if they would dictate it: That Mr. 

D Aird inſiſted upon the deponent's ſcrolling over a letter, and left 
him and the defender in the room together, with paper, pen and 
ink, and went down ſtairs: That the deponent had not finiſhed 
the letter, when Mr. Aird returned ; bnt after finiſhing it, the 
deponent or Mr, Aird read it over, in prefence of the defender, 

E and the defender ſigned ſaid letter, and the deponent and Mr. 
Aird ſubſcribed as witneſſes : That the deponent returned to May- 
bole on the Sunday morning, and delivered the letter to Mr. 
Doig, ſeſſion-clerk, before the forenoon ſermon : That Mr. Doig, 
after reading it, aſked the deponent, If the defender had wrote it ? 

F To which the deponent anſwered, That he had wrote it, but the 
defender had ſigned it; and that Mr. Doig's daughter, who was 
preſent, and ſaw the ſubſcription, ſaid, It was the ſame perſon 
who had ſigned the lines for proclamation. Depones, That the 
defender told the deponent, ſome nights before the went to Ir- 

G vine, that ſhe was to be proclaimed next Sunday; but that the 
deponent never mentioned this, as he thought ſhe did nor incline 
it thould be ſpoke of among her friends. Depones, That the de- 
ponent never heard the purſuer ſay, nor never aſked, Whether he 
ever had carnal knowledge of the defender? nor ever heard any 

H other perſon aſk him that queſtion, ſo far as he remembers. Up- 
on the purſuer's wes, wet depones, That he went to the de- 
fender's ſiſter upon the Saturday that he went to Irvine: That he 
told her, he had heard that the defender was to be cried; which. 


the defenders ſiſter ſaid ſhe had heard before: That upon _ 
e. 
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ſhe deſired the deponent to go to John Cumming's houſe at Au- A 
chenwin, where her huſband William Ferguſſon, the defender's 
curator, was; and if he approved of it, he ſhould get a horſe 
from Mr. Cumming, and go to Irvine, in order to ſee if the de- 
fender was ſatisfied to ſend a letter to ſtop the cries: That the 
deponent having gone to John Cumming's houſe, and William B 
Ferguilon having approved of his going to Irvine, and he the de- 
ponent not getting a horſe at Cumming's, returned to Maybole, 
where he got a horſe, and went to Irvine accordingly, as before 
mentioned. Depones, That on the Saturday before he went to 
Irvine, he went early in the morning to the defender before the C 
was up, and deſired her to riſe, and at that time approved of her 
going to Irvine: That the deponent underſtood, the night before, 
that the intended to go to Irvine with her uncle next morning; 
and for that reaſon, went down to her, and deſired her to riſe 
and make ready to go away: That the deponent, in his way to D 
Irvine, met with John Cumming at the Red Braes, near May- 
bole : That the deponent told him, he was going to ſee if the de- 
fender was in the mind to ſtop the cries. The witneſs, of him- 
ſelf, upon recollection, depones, That when he went to the de- 
tender, to deſire her to riſe, he aſked her to leave a letter to the E 
purſuer, to let him know where the had gone, and that ſhe ſaid, 
& Troth, I't well the would not;” and withed ſhe was out of the 
town. Depones, That it was after the defender had left May- 
bole with her uncle, that the deponent heard of her being to be 
roclaimed on the next Sunday, except what he heard from her- F 
elf, as before deponed to; and it was likewiſe after her depar- 
ture that he went to William Ferguſſon's wife. Cau/a ſcientie pa- 
tet, &c. 


Edinburgh, 12th February 1779. G- 
JOHN FERGUSSON, wright in Maybole, aged 24 years, not 
married, depones, That he is fon of William Ferguſſon, one of the 
curators of the defender; and that he is acquainted with the purſuer 
in this cauſe : That the deponent's mother was half-ſiſter to the 

defender's mother, by the father's fide ; and that the deponent's H. 
father. and mother are couſins-german. Depones, That the de- 
fender aſked the deponent's opinion, What he thought the ſhould 
do, in relation to the affair with the purſuer in general? without 
mentioning, 
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A mentioning any thing about going into a law proceſs ; to which 
the deponent anſwered, That ſhe knew beſt what ſhe intended to 
do; and that this happened the day before ſhe left Irvine. Being 
examined in cauſa, depones, That the deponent went, on the Mon- 
day after the proclamation of banns between the purſuer and de- 

B fender, to Mr. Aird's, at Irvine : That he came there a little be- 
fore 12 o'clock noon : That the defender, at the time the depo- 
nent arrived, was not in, but came in about ten minutes after: 
That the deponent told the defender, that ſhe was proclaimed on 
Sunday at Maybole ; who expreſſed her ſurpriſe that that ſhould 

C have been done, when ſhe had forbid it : That the deponent re- 
members no farther converſation with the defender, till the Thurſ- 
day thereafter : That the deponent ſtaid at Irvine, in Mr. Aird's 
houſe, till Friday thereafter, at 10 o'clock ; and that, during this 
time, the defender flept every night in Mr. Aird's houſe. De- 

D pones, That before the deponent left Maybole, to go to Irvine, it 
was reported in Maybole, that the purſuer, with Blair and Crow, 
had gone from Maybole to Irvine, on the Sunday : That the de- 
ponent, when he came to Irvine, enquired at the defender, Whe- 
ther the purſuer had been there? who ſaid he had not : That the 

E deponent likewiſe enquired at Mr. Aird, who anſwered, That he 
had not been there, that he knew of ; or words to that purpoſe : 
That the deponent, to the beſt of his remembrance, did not hear 
of the purſuer's being at Irvine, till Thurſday : That the depo- 
nent learned this from two letters he received at the poſt-office of 

F Irvine; one of which, from Alexander Kennedy ſhoemaker at 
Maybole, was directed to William Aird; but does not remem- 
ber trom whom the ſecond came, but that it was likewiſe to Mr. 
Aird: That the deponent read ſaid letters: That the deponent 
and Mr. Aird, after reading the letters, went to the houſe of Iſo- 

G bel Main in Irvine, ſpouſe of Alexander Brown maſon in Irvine: 
That the deponent and Mr. Aird aſked at Iſobel Main, Whether 
there had been any perſons in her houſe from Maybole, on the 
Monday preceding? That Mr. Aird deſired her to be ingenious, 
and tell the truth: That the ſaid Iſobel Main at firſt denied that 

H there had been any perſon there from Maybole; and declined, af- 
terwards, to give a ſatisfaftory anſwer ; That upon this, Mr, Aird 
and the deponent turned and came down ſtairs from Iſobel Main's 
Houſe : That Mr. Aird then recollected, that he knew an honeſt 
woman, of the name of Rachel Howie, who lived next door to 
| | Ifobel 
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Iſobel Main, and faid, they would return and enquire at her a- A 
bout the matter: That they did fo accordingly ; and that Rachel 
Howie told them, That David M*Kie, Andrew Blair, and John 
Crow, had been at Iſobel Main's houſe, on the Monday; and 
that ſhe knew their names, by hearing them mentioned in com- 
pany. Depones, That the deponent and Mr. Aird aſked the ſaid B 
Rachel Howie, If ſhe had ſeen theſe perſons who had come 
from Maybole ? to which ſhe anſwered, That ſhe had only ſeen 
them coming up and down, till they called her into 1{obel Main's 
room, on the ſame forenoon, where ſhe was deſired to drink with 
them : Thar ſhe was much ſurpriſed to ſee two people in bed, and C 
aſked who they were; and wes anſwered, by one of the three 
{trangers, That they were young folks: That one of the two men 
aſked the purſuer, Whether, before God and theſe witneſſes, he 
took that woman for his wife? to which the purſuer anſwered, 
That he did : That he aſked the ſame queſtion at the woman, and D 
the gave the ſame anſwer ; and that, upon Mr. Aird and the de- 
ponent deſcribing the two men, Rachel Howie took it to be An- 
drew Blair who aſked theſe queſtions: That Rachel Howie far- 
ther ſaid, That the ſaid man and woman were ſitting up in the 
bed: That ſhe left the room, and left the company there, ſome E. 
time after; and that ſhe returned, ſome time after, and found the 
ſame perſons there, and the parties out of bed: That Rachel 
Howie likewife told them, That William Aird had called at Iſo- 
bel Main's, and aſked for the defender at this time, and was an- 
ſwered by a woman, of the name of Johnſton, who was then ſtay- F 
ing with Iſobel Main, That the defender had gone out with Iſo- 
bel Main to take a walk: That upon the deponent and Mr. Aird 
returning to Mr. Aird's houſe, they mentioned to the defender 
what Rachel Howie ſaid to them: That Mr. Aird aſked the de- 
fender, How ſhe came to do this? That ſhe appeared very con- G 
fuſed ; and that Mr. Aird told her, That a report prevailed in 
Irvine; that the purſuer was coming with a party of ſoldiers, to 
carry her away in a chaiſe; and that he hoped, God willing, he 
ſhould never come and take her out of his houſe in that manner; 
and that Mr. Aird ſaid, That ſhe ſhould go from about his houſe: H 
That the defender gave no poſitive anſwer to Mr. Aird; but, af- 
ter Mr. Aird went down ſtairs, the deponent aſked her, What ſhe 
meant by it? and if ſhe thought what ſhe had done was binding, 
as a- marriage? To which ſhe * She did not; and _ 
— > 
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A She was ſent for to Iſobel Main's houſe, but did not know by 
whom: That ſhe ſaw there the purſuer, and Blair, and Crow : 
That they gave hera glaſs to drink, and defired her to do what 
ſhe had done; and, to encourage her to do ſo, told her, That the 
miniſter and ſeſſion-clerk of Maybole gave their advice, that ſhe 

B ſhould do ſo: That the deponent then aſked her, If ſhe intend- 
ed, after what ſhe had done, to go on in marriage with that 
man ? To which ſhe anſwered, She did not ; That ſhe underſtood 
from Mr. Aird, that ſhe was to go back to Maybole; but that ſhe 
was aſhamed to go back to her relations, after what ſhe had done: 

C That-on the Friday, the deponent, along with the defender, left 
Irvine, to return to Maybole : That on the road, the deponent 
had ſome converſation with her about what had paſled ; and that 
ſhe ſaid, ſhe had been greatly miſled by the purſuer, and the per- 
ſons who were with him, and that ſhe was ſurpriſed ſhe had been 

D ſo deceived with them: That after the deponent returned to May- 
bole, he was in company with the purſuer and defender, in his 
the deponent's father's houſe, where his ſaid father, James Fer- 
guſſon writer in Maybole, Baillie Alexander, Alexander Kennedy, 
and Hugh Crawford, were preſent : That Baillie Alexander aſked 

E the purſuer, What he and the defender intended to do? and if 
he, the purſuer, looked upon what had happened at Irvine as a 
marriage? To which he anſwered, Not: That being farther aſk- 
ed, What he intended to do? he anſwered, He intended to go 
on in matrimony with that woman, like other people : That the 

F purſuer then aſked the defender, If ſhe would be proclaimed, and 
go on in matrimony with him? and that ſhe anſwered, She would 
not: That James Ferguſſon addreſſed the company, and defired 
them to remember what they had heard, becauſe they might be 
called upon to give an account of it: That when the defender re- 


G turned the anſwer to the purſuer, that ſhe would not, ſhe ſaid, 


That he, the purſuer, had come to Irvine with a lie in his mouth, 
and told her, that the miniſter and ſeſſion-clerk had given their 
advice, as to what had been done : That the purſuer returned for 
anſwer, That he did not do that; upon which, ſhe ſaid ſhe would 
H prove it. Depones, That Doig the ſeſſion-clerk was ſent for, af- 
ter this, and aſked by the defender, Why he had proclaimed her, 
contrary to the orders in her letter ? That the deponent does not 
remember Doig's anſwer, but heard him aſk the defender, If ſhe 
would be proclaimed a third time? To which the anſwered, Thank 
e 
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The would not, or did not want that. Depones, That John Cum- A 
ming, a witneſs examined for the purſuer, arrived at Mr. Aird's 
in Irvine, a few minutes after the deponent. Upon the purſuer's 
interrogatory, depones, That the deponent, to the beſt of his re- 
membrance, about a week before he went from Maybole to Ir- 
vine, aſked the defender, If ſhe was to be married to the purſu- B 
er? and ſhe anſwered, She did not know but ſhe might. De- > 
pones, That the deponent went to Irvine at the defire of his fa- 
ther, one of the tutors to the defender, and ſome other of her re- 
lations ; and that the deponent received no other directions, than 
to enquire, whether the purſuer, and the two other perſons, had C 
gone to Irvine or not. Depones, That the deponent remembers, 
that the letter from Alexander Kennedy, above-mentioned, con- 
tained, That Blair, when at Ayr, on his way to Maybole, had 
noiſed it abroad, that himſelf, the purſuer, and Crow, had been 
at Irvine, and had got their deſign accompliſhed ; and that the D 
letter implied, the deſign was upon the defender; and that this 
letter was dated at Ayr, Depones, That at the meeting at the 
deponent's father's houſe, the perſons preſent were ſent for, ex- 
cept the purſuer and his father, who came before, of their own 
accord, aſking for a word of Margaret Ferguſſon defender, who E 
was there, together with the deponent and his father. Depones, 
That, fo far as the deponent remembers, the purſuer and his fa- 
ther had left the company, before Doig the ſeflion-clerk was ſent 
for. Cauſa ſcientie, &c.—Farther depones, That there were no 
minutes or memorandums taken down, by James Ferguſſon writ- F 
er, or any other perſon, at the meeting above-mentioned. And 
this is alſo truth, Oc. 


PROOF 
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PROOF rox BOTH PARTIES. 


At Maybole, the 28th day of May 1779 years; In preſence of 
Mr. George Ferguſſon, one of the commiſſaries of Edin- 
burgh, in conſequence of a recommendation from the court, 
as having power to hold courts in conſiſtorial cauſes, com- 
peared, | 


A FANET REWCASTLE, wife of Thomas Limond inn- 
keeper in Maybole, aged 39, or thereby, who being ſo- 
lemnly ſworn, examined and interrogate' by the defender, in 
initialibus, depones, That ſhe never ſaw or read any of the de- 
poſitions, or copies of the depoſitions, in this cauſe, nor was 

B informed what theſe depoſitions contained. And being inter- 
rogated in cauſa for the purſuer, depones, That ſhe knows 
the parties in this cauſe : That ſhe heard of their being proclaim- 
ed for marriage, on a Sunday in Harveſt was a year: That in the 
preceding week, the defender told her, that ſhe was to be mar- 
C ried, and expected to be in her own houſe the Tueſday following: 
That ſhe does not remember her mentioning the purſuer by name, 
at this time, but ſhe underſtood it to be him ſhe meant; and the 
defender faid, She was to live near the old college; (and the pur- 
ſuer's father has his houſe near it); upon which the deponent ob- 

D ſerved, That ſhe ought not to take the ſhoes off an old horſe, be- 
fore he was dead; and the defender anſwered, That there would 
be room for them all: That they were to live in the room that 
was now the ſchool; and the ſchool was to be kept in the laigh 
room of Andrew Blair's houſe, Depones, The defender ſaid, 

E That ſhe had got a pair of blue laſting ſhoes, which ſhe 
had prepared in the view of her marriage. Depones, That upon 
ſundry occaſions, prior to the proclamation, the defender told the 
deponent, That her friends diſapproved of her intended marriage: 
with the purſuer ; and ſhe ſaid, She was reſolved to marry him, 

F whether they would or not. Depones, That more than a month 
before the deponent was proclaimed with the purſuer, the depo- 
nent aſked her to have an interview with a perſon who wanted to 
make up to her, but not being acquainted with her, had defired 
the deponent to aſk a meeting for him: That upon the defender's 
ſeeming to decline it, the deponent ſaid, What, Peggy, will you 
not. 
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* not allow any body that is decent to come to you as a lover?” A 
And ſhe anſwered, That ſhe liked her old one better than them 
all; by which the deponent underſtood ſhe meant the purſuer, 
though ſhe did not name him. Depones, That the often heard 
the defender ſpeak of the purſuer, and ſay, That ſhe liked him 
better than any other man. Upon the defender's interrogatory, B 
depones, She heard that the defender and purſuer were proclaim- 
ed twice, but that the third proclamation was ſtopped. Cau/a ſci- 
entie patet, Oc. 


MARGARET M*KERREL, ſpouſe to John Rannie taylor in C. 


Maybole, aged 56, or thereby, who being ſolemnly ſworn, and 
interrogate for the defender, in initialibus, depones, That ſhe ne- 
ver ſaw, nor heard read, any of the depoſitions of the witneſſes 
in this cauſe, nor was informed of the import of them, except 
by the voice of the country; and that ſhe never had any conver- D 
lation with David M'Kie upon the import of them. Depones, 
That ſhe knows the parties in this cauſe: That ſhe was acquainted 
with John Ferguſſon late in Drummulling, the defender's father: 
That having met him one day, returning from his walk, when 


he ſaid he had been walking with the purſuer, the deponent aſk- E. 


ed him, What he thought of the purſuer? and he anſwered, 
That he was a gay ſharp, or civil lad: That he had education, 
and might come to ſomething yet. Depones, That ſhe aſked the 
above queſtion out of her own head, and had no particular rea- 


ſon for doing ſo. Cauſa ſcientie, &c. F 


JAMES FERGUSSON, writer in Maybole, aged fixty years, or 
thereby, adduced as a witneſs for the defender, being interrogate in 
initialibus for the purſuer, depones, That he never wrote any 
memorial or letter for the defender in this cauſe ; but he does & 
not doubt that he may have been aſked his opinion by the de- 
fender's curators, and that he gave a verbal opinion, That, for 
ought he had yet heard, it would not be a marriage. Depones, 
He never got any money from them in this cauſe, nor means to 
alk any. Depones, That. on the evening of the day that the de- H 
fender. came from Irvine, William Ferguſſon, one of the defend- 
er's curators, came to the deponent, and deũred that he would 
be preſent at a meeting with Baillie Alexander, Alexander Ken- 


nedy, both of whom are curators to the defender, and others; 
ö M. andi 
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A and which meeting, was relative to what had paſſed at Irvine, 
berween the purſuer and defender; and William Ferguſſon told 
the deponenr, that the purſuer was to be preſent : That the de- 
ponent accordingly went to the meeting. Depones, That upon 
Hugh Crawford, a former witneſs, returning from Edinburgh, 

B where he had been examined, in the commiſſary court, he met 
the deponent upon the ſtreet, and went into a houſe to drink 

with him, and fome others ; but none of the defender's curators 
were preſent : That he told the deponent, the ſubſtance of the 
queſtions. that had been put to him, and the ſubſtance of his 

C depoſition. Depones, That he likewiſe converſed with William 
Ferguſſon, the defender's curator, after his return from Edin- 
burgh, who told him what perſons had been examined, but he 
does not recollect that he mentioned the import of their depoſiti- 
ons; and they were not above five minutes together: That at ano- 

D ther time, the deponent meeting William Ferguſſon, aſked him, 
If he had yet any letter from Mr. Baillie, the agent at Edinburgh, 
about Peggy Ferguſſon's cauſe ? - Objected for the purſuer, That, 
from what the witneſs has deponed, it is plain, that he was con- 
ſulted with by the curators of the defender, relative to this cauſe, 

E and that he had taken an active part in it, upon her behalf; and, 
therefore, could not be received as a witneſs. To which it was 
anſwered for the defender, That, from the circumſtances of the 
witneſs not having ſeen any of the papers in the cauſe, nor in 
the leaſt conſulted upon it, and that he does not look upon him- 

F ſelf as intitled to make any demand upon the defender for trou- 
ble, the objection appears to be groundleſs. 


The commiſſary allows the witneſs to be received, reſerving 

the objection, and the anſwer, to be conſidered by the court 

G at adviſing. 
Gro. FERGUSSON. 


And the witneſs being interrogated for the defender, depones, 
That having been ſent for, as above, to William Ferguſſon's 
H houſe, he was carried into a room above ſtairs, where he found 
the ſaid William Ferguſſon, Baillie Alexander, and Alexander 
Kennedy, the defender's curators, Hugh Crawford and John 
Ferguſſon, ſon to William, preceding deponents, and the defen- 
der herſelf : That upon aſking where the purſuer was, he 2 
N to 
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Told he was in the kitchen; and, upon the deponent's going in, A 
he was brought up ſtairs : That upon his coming into the room, 
Baillie Alexander ſaid, What is this you are about?“ and he 
anſwered, ** I am about being married to Peggy Ferguſſon ;” 
and, 3 himſelf to the defender, he ſaid, ** Peggy, are 
you not willing to go on in marriage with me?“ to which ſhe B 
anſwered, She was not, nor never would: That Baillie Alexan- 
der aſked the purſuer, If he thought what had paſled at Irvine, 
would import a marriage? but the deponent does not recollect 
his anſwer. Depones, That the deponent inventoried the de- 
ceaſed John Ferguſſon's papers after his death; and, the depon- C 
ent knows, that his fortune, which was left wholly to his 
daughter, the defender, is betwixt 5ool. and bool. Depones, 
That the purſuer's father was formerly a weaver, and is now a 
carrier, and ſometimes has a beaſt, and ſometimes wants one: 
That the purſuer himſelf keeps an Engliſh ſchool ; and the de- D 
ponent does not know if ever he followed any other profeſſion. 
Depones, He has heard from Hugh Crawford, a former witneſs, 
that John Cumming, alſo a former witneſs, or ſome of the de- 
fender's friends, had offered to pay the purſuer his expences, if 
he would be off with the defender ; and, by expences, he means what E 
the purſuer might have laid out in purchaſing clothes, meat, or any 
thing elſe, in view of the marriage. Depones, That at the meet- 
ing in William Ferguſſon's, as above, the defender ſaid, She had 
| ſent a letter from Irvine, on the Sunday, to ſtop the proclamati- 
on. Depones, That Mr. Doig, the ſeſſion clerk, was ſent for: F 
That he came after the purſuer had left the meeting ; and being 
aſked by the defender, Why he had gone on in proclaiming her, 
after ſhe had ſent a letter to ſtop it? he anſwered, That it was 
Archibald Crawford's fault, who was in uſe to officiate for him 
as precentor : That the defender diſcharged Mr. Doig to proclaim G 
her any more; and he faid, he would obey. And being in- 
terrogated by the court, depones, That Mr. Doig has been ſchool- 
maſter and ſeſſion-clerk of Maybole, for upwards of 40 years, 
and has always bore a good character, and is univerſally reſpect- 
ed.  Cauſa ſcientiæ patet, Oc. | H 


ARCHIBALD CRAWFORD, wigmaker in Maybole, aged 
Go years and upwards, depones, That from Whitſunday 1737 to 
Martinmas 1778, he officiated in the capacity of precentor for 


* 


( 48 } 


A Mr. Doig, ſeſſion- clerk and precentor of Maybole, and was in 
uſe to proclaim thoſe whoſe names were given up for marriage. 
Depones, That in Harveſt 1777, upon a Saturday, between nine 
and ten at night, he was ſent for to Mr. Doig's, and found the 
purſuer with him : That Mr. Doig gave him a line for proclaim- 

B ing the purſuer and defender for marriage, and the line bore the 

ſubſcriptions of both: That the purſuer had told Mr. Doig, he 
wiſhed to be proclaimed three times in one day, which is fre- 
quently done when a conſideration is made to the poor; and the 
purſuer ſaid he had already ſatisfied Mr. Doig, ſo that the depo- 

C nent got nothing from him. Depones, That next morning about 
eight o'clock, at the ringing of the firſt bell, the deponent went 
into the church-yard, with two witneſſes, and. proclaimed the 
purſuer and defender, which is the method he uſually follows 
when parties deſire to be proclaimed three times in one day. 

D Depones, That after the ringing of the laſt bell, and when a good 
part of the congregation was in church, he proclaimed' the pur- 
ſuer and defender a ſecond time. Depones, That after the firſt 
proclamation, but before the ſecond, and when the laſt bell was 
ringing out, Mr. Doig ſent for the deponent, and told him, that 

E a letter had come from the defender to forbid the proclamation, 
and ſhowed him the letter ; upon which the deponent obſerved; 
that proclamation did not make marriage ; and that, as the 
defender had been ſo violently taken away by her friends, ſhe 
might have been forced to ſend the letter, and might come on 

F the Monday and demand marriage; in which caſe, where would 
Mr. Doig and the deponent ſtand, after being ſatisfied of their- 
dues ? That another argument which the deponent uſed with Mr, 
Doig, was, That if the defender had intended to ſtop the pro- 
clamation, ſhe might have come or ſent to Mr. Doig, before ſhe 

G was carried out of town, to tell him to ſtop it; and he alſo took 
notice, that the boy who brought the letter, had been ſent ex- 
preſs to Irvine, as he was informed, Depones, That Mr. Doig 
ſeemed to acquieſce in the reaſons which the deponent had' given 
to ſhow the propriety of going on. with the. proclamation, and 

H did not forbid him to do it. Depones, That it was generally re- 
ported in the town, that the defender had been carried off againſt 
her will; and the deponent heard ſo, before converſing with the 
purſuer upon the ſubject. Depones, That after the forenoon's 
ſervice, the defender's friends came to Mr. Daig, and * 

| | rated; 
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ſtrated with him for having proclaimed the purſuer and defender, A 
and defired that he might not proceed in it: That Mr. Doig ſeem- 
ed uneaſy about what had happened ; and the deponent ſaid, that 
he ſhould take the advice of Mr. Wright, the miniſter, to whom, 
at Mr. Doig's defire, he carried the proclamation lines, and the 
letter forbidding it: That Mr. Wright ſaid, The law required B 
proclamation upon three ſeparate Sundays ; and that though par- 
ties were ſometimes indulged, on giving ſomething to the poor, 
yet, ſince a difficulty had ariſen, it would be proper to delay the 
matter for two Sundays, by which time, the parties might be 
able to come to a final reſolution. Depones, That, in conſe- (: 
quence of this advice, the proclamation was carried no farther. 
Depones, That Mr. Wright did not find fault with the deponent 
for what he had done,. but ſaid, that it could have no bad con- 
ſequence to Mr. Doig. Depones, That the two witneſſes who ac- 
companied the deponent to the church-yard, were his own ſon, D 
and the purſuer's father. Cau/a ſcientiæ patet, Cc. 


Mr. DAVID- DOIG, late ſchoolmaſter and ſeſſion-clerk in 
Maybole, aged eighty years and upwards, depones, That he was 
ſeſſion- clerk and precentor of Maybole, from Martinmas 1736 E 
to Martinmas 1777; and that Archibald Crawford, the preceding 
witneſs, officiated for him as precentor. Depones, That ſome 
time in Harveſt 1777, a line ſigned by the purſuer and defender, 
for proclaiming them for marriage, was put into the deponent's 
hands: That the purſuer defired they might be proclaimed three E 
times in one day: That on the Sunday upon which they were to 
be proclaimed, about, or a little before the ringing of the laſt 
bell, a letter was given to. the deponent, forbidding him to pro- 
ceed in the proclamation ;. on which, he ſent for Archibald Craw- 
ford, who ſaid, that as they had been paid for the proclamation, G 
he thought they ought to proceed in it; and the deponent obſer- 
ved, that as they were only to be proclaimed twice before the 
forenoon's ſervice, he ſaw no harm in doing it. Depones, That 
after the forenoon's ſervice, ſome people came to the deponent, 
and inſiſted, that the proclamation ſhould be ſtopped ; on. which, H 
the deponent ordered Archibald Crawford to go to the miniſter, 
and take his advice, whether they ſhould proceed or not ; and a 
letter, dated in 1777, ſubſcribed, ** Margaret Ferguſſon, William 
Aird, witneſs, William Ferguſſon, witneſs,” produced by the 

N deponent,, 
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A deponent, and marked by him and the commiſſary as relative 
hereto, is the letter forbidding the proclamation above deponed 
to. Depones, That he underſtands the proclamation went no far- 
ther than their being proclaimed twice in the forenoon. De- 
pones, That upon the Saturday, as he thinks, after the Sunday 

B above-mentioned, the deponent was ſent for to the houſe of William 
Ferguſſon, one of the defender's curators, where he found the 
defender and a number of other people: That the defender deſir- 
ed the deponent not to proceed in the proclamation. Upon the 
purſuer's interrogatory, depones, That he frequently ſaw the 

C purſuer at the houſe of the deceaſed John Ferguſſon, where he 
was teaching the defender to write and accompt. Depones, That 
the purſuer was very intimate with John Ferguſſon, and uſed to 
read ſermons to him ; and that John Ferguſſon ſpoke well of 
him. Depones, That it was the common report of the town, 

D that the defender had been carried off by her friends 'violently ; 
and this was the circumſtance that weighed chiefly with the de- 
ponent and Archibald Crawford ; for, as the line for proclama- 
tion had been given before the Saturday on which the purſuer 
was carried off, they thought, that, if the meant to ſtop the pro- 

E clamation, ſhe would have come and told them ſo. Depones, 
That the purſuer was the deponent's ſcholar, and he has known 
him from his infancy, and always looked upon him as a plain 
downright honeſt lad, and never heard a bad thing of him. 
Cauſa ſcientiæ patet, &c. : | 

F 


JOHN CUMING in Auchenwin, to whom it was propoſed by 
the defender to put the following queſtion, Whether, at the meet- 
ing at his houſe between the purſuer and defender, he heard the 

purſuer make offer, to quit all pretenſions to the defender, for a 
'G ſum of money, and if an agreement was entered into for this 
purpole ? | | 

The purſuer objected to this queſtion being put, in reſpect 
this witneſs was formerly examined at great length, and paryi- 
cularly as to what paſſed at the meeting above referred to; and 

H that, as he has all along taken an active part in the proceedings in 
this cauſe, and at preſent keeps the defender in his houſe, the 

queſtion cannot be put, or the witneſs re- examined. 
Replied, That the witneſs was formerly adduced by the pur- 
ſuer himſelf; and as the queſtion does not appear to have been 
| put 


16 


ut to him, and no re- examination ſought of any one fact in A 
is depoſition, the objection appears to be frivolous. 


The commiſſary having conſidered the queſtion propoſed to 
be put to the witneſs, with the objection and anſwer, and 
alſo his depoſition emitted before the Court at Edinburgh, B 
particularly that part of it proceeding upon the interrogato- 
ry of the defender, and that, in two different parts of it, 
ſundry particulars are mentioned reſpecting the meeting 
referred to in the queſtion, which might naturally have led 
to put the ſame queſtion now propoſed; Is of opinion, That C 
it would be improper to allow the witneſs to be now exa- 
mined upon that queſtion ; therefore, refuſes to put it. 

| _ Gro. FrROUSsON. 


DAVID KENNEDY, late ſervant in Auchenwin, now in Burn- D 
town, aged 19 or thereby, unmarried, depones, That he heard, 
that in the year 1778, and he is poſitive that it is not a year ago, 
the purſuer and detender were married at Irvine ; by which, he 
means the marriage happened in the year 1778, and not a year 

o: That ſome time after they were at Irvine, the deponent E 
was at John Cuming's houſe at Auchenwin, where he was ſer- 
vant, and having gone up to a loft where he ſlept, he ſaw in the 
room below, John Caldwall a preceding witneſs, the purſuer and 
his father, John Cuming and the defender : That he heard the 
purſuer offer to meet at James Wilſon's in Maybole, but he can- F 
not ſay upon what terms: That the purſuer ſaid, he conſidered 
the defender as his wife, and that they had drunk a glaſs of ſpi- 
rits to one another at Irvine; and the defender ſaid, the did not 
conſider herſelf as his wife. Depones, That he left John Cu- 
ming's houſe at Whitſunday 1778, and he ſerved John Cuming G 
as a ſhearer, in Harveſt 1778. Cauſa ſcientiæ patet, c. 


WILLIAM DICK, taylor in Maybole, unmarried, aged 26 years 
or thereby, depones, Nihil novit. And being interrogate for the 
urſuer, depones, That he heard of the purſuer and defender H 
2 a meeting at Irvine: That about ſix weeks after, being 
at John Cuming's in Auchenwin, where the defender then ſtayed, 
ſhe aſked him to give her ſome hair pins; and, upon his ſaying 


he had none, ſhe ſaid, ** Yes, but you know who has them _ 
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A and the deponent aſking if ſhe wanted them from David M'*Kie 
the purſuer, ſhe ſaid, without naming any perſon, ** Get them 
for me the next time you come: That the deponent got 
fome hair pins from the purſuer, and brought them next day to 
Auchenwin, and gave them to the defender, who immediately put 

B them into her hair, and ſaid, © Got you them from him laſt 
night?“ Depones, That after the meeting at Irvine, he has 
heard John Cuming a preceding witneſs, ſay, in preſence of the 
defender, That if he was the woman, he would ſpend all his 
fortune rather than live with the purſuer. Depones, That both 

C before and after the proceſs, John Cuming ſaid to the deponent, 
that he would pay the purſuer's expences, and give him ſome- 
thing over, to make up the matter: That he ſaid, the expences. 
amounted to about three pound into the bargain, Depones, 
That about a fortnight ago, when the deponent was working at 

D Auchenwin, the defender aſked him, Whether the purſuer wore 
hair pins now? To which he anſwered, That he did not know 
which was all that paſled, that he can remember. Depones, That 
he can give no poſitive opinion with regard to the defender's ſen- 
timents of the purſuer, though he has had frequent converſations 

E with her about him, for ſhe ſometimes ſpoke as if ſhe diſapprov- 
ed of him, and ſometimes as if ſhe approved of him. Ca 


ſeientiæ patet, Oc. 


Mr. JOHN DUNCAN, ſchoolmaſter in Maybole, married, 

F aged 29 years or thereby, depones, That being in company one 
night with the purſuer, he aſked the deponent his advice, as a 
friend, what he ſhould do in regard to his pretenſions to the defen- 
der: That the deponent ſaid, he thought a ſubmiſſion would be 
more ad viſeable than a proceſs; and that the purſuer was intitled 
G to be handſomely indemnified for his expences; and the depo- 
nent added, that he would ſpeak to the defender's friends, in the 
view of bringing about an accommodation: That this motion 
came of the deponent himſelf, though the purſuer ſaid he would 
be obliged to him if he did ſpeak to them about an accommoda- 


xx tion. Cauſa ſcientie patet, Oc. | 


WILLIAM BONE, in Kirkland of Maybole, married; aged 
50 years or thereby, being interrogate, Whether he had any con- 


verſation with the purſuer, in regard to what paſſed at. Irvine 
between. 
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between him and the defender? Depones, That they had ſome A 
converſation over a bottle, and, to the beſt of the deponent's 
knowledge, he thinks he aſked him, Whether he had had carnal 
knowledge of the defender ? To which, to the beſt of the depo- 
nent's knowledge, he anſwered, He never had. Being interro- 
gated, Whether he, upon this, ſaid to the purſuer, He was a ſim- B 
pleton ? depones, He does not remember. Being farther inter- 
rogated, Whether he ever made any obſervation to others upon 
the purſuer's conduct, in not having carnal knowledge of the de- 
fender at Irvine? Depones, He does not remember whether or 
not. Cau/a ſcientiæ patet, Oc. C 


CHRISTIAN DOIG, ſpouſe to John Duncan ſchoolmaſter in 
Maybole, aged 30 years and upwards, depones, That ſhe was 
preſent, when Mr. Doig her father receized a letter, forbidding 
the proclamation between the purſuer and defender : That Mr. D 
Doig ſaid, Perhaps the ſubſcription, Mix:garet Ferguſſon, might 
not be the defender's ſubſcription ; whereupon the deponent ob- 
ferved, that the ſubſcription was the ſame with that of the line 
for proclamation, And a letter, dated 1777, ſigned Margaret 
Ferguſſon, William Aird witneſs, William Ferguſſon witneſs, E 
being ſhown to the deponent ; depones, That it is the letter re- 
ceived by her father as above. Depones, That upon receiving 
the letter, Mr. Doig ſent for Archibald Crawford, a preceding 
witneſs, and, in the deponent's preſence, told ham, he thought 
he ſhould nor proceed in the proclamation ; but Archibald Craw- F 
ford was of a different opinion, ſaying, The proclamation ſhould 
proceed, ſince he was paid for it; and quoted an inſtance that had 
happened in the time of Mr. Fiſher, formerly miniſter of May- 
bole, where a proclamation had gone on, notwithſtanding a let- 
ter from one of the parties forbidding it. Depones, That the G 
purſuer never applied to the deponent to endeavour to get mat- 
ters made up with the defender; bur ſaid, that the defender's 
friend's had deficed him to make out his accompt of expences. 
And the deponent obſerved, that ſhe thought he had better ac- 
commodate the matter, provided they would give him ſome- H 
thing handſome for his indemnification ; and the purſuer ſeemed 
not averſe to making up matters in that manner. Cau/a gc icntia 
patet, Cc. 


O At 


' (78847 1) 
A At Maybole, the ſecond day of November 1779. In conſe- 


quence of a new recommendation by the commiſſaries of 
Edinburgh, to the ſaid Mr. George Ferguſſon, compeared 


WILLIAM ARTHUR, inn-keeper in Maybole, married, aged 
B 37 years, who depones, That upon the Saturday before the purſuer 
and defender were proclaimed in Maybole church, William Fer- 
guſſon a preceding witneſs, who, he underſtands, is a far-off 
friend of the defender's, hired the defender's horſe, ſaying, he 
was going a few miles out of town with him : That the horſe 
C was brought back upon the Sunday, about eleven of the clock 
forenoon, by a ſon'of William Ferguſſon, one of the defender's 
tutors : That upon the Monday, the deponent aſked William 
Ferguſſon who had hired the horſe, where he had been with 
him? To which the deponent anſwered, That he had been at Ir- 
D vine; and that he had been getting a line from the defender to 
ſtop the proclamation. .-Pepones, That after the time ſome of 
the witneſſes had been ſummoned in this cauſe, the deponent 
being in company with the purſuer and others in the deponent's 
houſe, ſome of the company ſaid, That he had not done duty to 
E the defender in bed at Irvine, elſe ſhe would not have left him: 
To which the purſuer anſwered, That he had played with her 
twice over. Depones, That upon other occaſions, he has heard 
ſimilar converſations with the purſuer, who gave the like an- 
{wer ; and that ſome of theſe converſations happened prior to the 
F one above deponed to. Depones, That one night at a raffle in 
James Wilſon's, inn-keeper, where John Grant exciſe-officer was 
preſent, a ſimilar converſation paſſed berwixt the purſuer and 
ſome of the company ; and he thinks that ſaid raffle was in Win- 
ter before laſt; but the deponent had heard of this proceſs being 
G raiſed, and witneſſes having been carried to Edinburgh, before 
the time of the raffle. And being interrogated for the defender, 
depones, That ſaid John Grant was preſent at the converſation 
in the deponent's houſe and Wilſon's : That he. does not know 
who broached the converſation in his own houſe ; but at Wil- 
H ſon's, it was either Wilſon himſelf, or Grant. Depones, That 
the converſation in Wilſon's, was the firſt he ever had with the 
purſuer upon the ſubject. Cauſa ſcientiæ patet, Oc. 


JAMES 


t 


JAMES WILSON, inn-keeper in May bole, married, aged 36 A 
years or thereby, depones, That ſome time after the report of the 
purſuer and defender being proclaimed in church, John Grant 
exciſe- officer, and William Tennant ſmith, told the deponent, 
That in his the deponent's preſence, and in William Tennant's 
houſe, the purſuer had ſaid, that he had carnal knowledge of B 
the defender twice when in bed with her at Irvine; and the de- 
ponent believes he may have Reard the purſuer ſay ſo, though 
he cannot ſwear to it. Depones, That ſome time ago, there was 

a raffle in the deponent's houſe : That it happened in the Winter 
ſeaſon : That it was not laſt Winter, as he thinks; but he cannot C 
condeſcend upon the time; but he does not remember any con- 
verſation, on that occaſion, upon the ſubject of the purſuer's con- 
nection with the defender. On the defender's interrogatory, de- 
pones, That the purſuer having aſked his advice how he thould 
behave in this matter, he adviſed him to endeavour to make it D 
up; and the purſuer made no anſwer. Cau/a ſcientiæ patet, &c. 


JOHN GRANT, officer of exciſe in Maybole, married, aged 
47, being ſolemnly ſworn, and interrogate in initialibus, de- 
pones, That when confined with a broken leg, the purſuer came E 
to his houſe, and read over to him the depoſitions of ſome of the 
witneſles that were examined at Edinburgh ; but he does not re- 
collect of having read any of the papers or correſpondence in this 
. cauſe, or that the purſuer ever aſked any advice from him, in 
the conduct of it; but the deponent ſaid, If ſhe was his wife, F 
he would get a party of ſoldiers, and take her out of Auchen- 
win, and bed with her, becauſe he underſtood they had married 
themſelves at Irvine, and had heard it reported, that they were 
in bed there two hours together : That this advice was given in 
jeſt; and he does not recollect, whether it was before or after the G 
beginning of the cauſe. 

The doer for the defender objects, That one of the witneſſes 
examined at Edinburgh, having deponed, That the purſuer ſaid, 
he never had carnal knowledge of the defender : Therefore, Mr. 
Grant, who acknowledges his having read the proof taken at E- H 
dinburgh, ought not to be received as a witneſs, if he is to be 
examined on that point, or any other part of the proof taken at - 


Edinburgh. 
Anſwered 
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A Anſwered, That there is neither competency nor propriety in 
the objection, more eſpecially as Mr, Grant has not ſaid that he 
read the proof. 


The commiſſary admits the witneſs; reſerving the objection 
B and anſwer to be conſidered at adviſing, 
GEO. FERGUss0N. 


And the witneſs being called back, depones, That upon recob- 
lection, the purſuer read over to him an affectionate letter, which 
C he was ſending to the defender, under the name of his wife; but 
he does not recolle& the particular contents of it. And being. 
interrogated in cauſa, depones, That when in company with the 
purſuer and James Wilſon, a preceding witneſs, at the houſe of 
William Tennant fmith, ſome of the company were jeering the 
D purſuer, upon what paſſed between him and the defender at Ir- 
vine, and ſaying, That if he had done his duty properly, ſhe 
would not have left him; and the purſuer ſaid, He believed he 
had done as well as any of them would have done, for that he 
had carnal knowledge of her twice at that time: That he does 
E not recolle& whether or not this happened before or after the 
proceſs. Depones, That on an after occaſion, a ſimilar conver- 
ſation happened, in the houſe of James Wilſon, a former depo- 
nent; but there was no raffle at that time; nor does he recollect 
if Wilſon was preſent. Depones, That he thinks, the converſa- 
F tion in Tennant's, happened the Winter before laſt. And the wit- 
neſs adds, That ſoon after the aſfair at Irvine, he the deponent 
told the purſuer, That, ſince he found the defender willing, he 
would have had a chaiſe ready to carry her to Glaſgow, and been 
married there; and he believes he might have ſaid the ſame, 
G both before and after the proceſs.. Cauſa ſcientiæ patet, Cc. 


WILLIAM TENNANT, ſmith in Kirkland of Maybok, mar- 
ried, aged 36 years, depones, That ſome time ago,. but he cannot 
be ſpecial as to the time, he was in company with the purſuer, 

H Mr, Grant, a preceding witneſs, and others, of whom James Wil-- 
ſon, alſo a preceding witneſs, was one, at two different times, 
when the company was jeering the purſuer, upon what had paſſ- 
ed between him and the defender at Irvine : That the purſuer at 
firſt ſhifted the ſubject; ſaying, It was. needleſs to expole * 

ut 


1 
but upon being puſhed by ſome of the company, and, the d 
nent believes, by himſelf, he ſaid, He had — 1 of = A 


twice: That this happened at the laſt of the two meetings bef 
. deponed to. Cauſa ſcientie patet, &c. — 


THOMAS FORSYTH, ſhoemaker in Maybole, unmarried, B 
aged 22 years, depones, That in the harveſt, after the report of 
a marriage between the purſuer and defender, the deponent was 
ſhearing at Auchenwin, where the defender lived, during the lat- 
ter part of the ſhearing, and one evening, when the deponent 
was going into Maybole, deſired him to enquire, if there was any C 
news of the purſuer: That the deponent accordingly did ſo, and 
brought her word that he was well. Depones, That he remem- 
bers to have heard the purſuer ſay, That he had carnal know- 
ledge of the defender, when in bed with her at Irvine; but he 
cannot at all condeſcend upon the time. Depones, That he has D 
heard, that the purſuer's fiſter had brought a bundle of clothes 
from the purſuer to the defender, but that ſhe returned them. 
Upon the defender's interrogatory, depones, That the defender 
told him of her having been in bed with the purſuer at Irvine, 
and that her gown was off; but that ſhe did not ſay whether ſhe E 


conſidered herſelf as bound or not. Cauſa ſcrentie patet, &c. 


JOHN CAMPBELL in Boigſide, a witneſs cited for the de- 
fender, married, aged 25, depones, That ſome time after a re- 
port of a marriage between the purſuer and defender, the depo- F 
nent, being in company with the purſuer over a bottle of ale, 
aſked him, by way of joke, If he would take 50 l. and make o- 
yer to the deponent his right to the defender ? and he does not 
recollect the purſuer's anſwer ; but, in the courſe of the conver- 
ation, the purſuer ſaid, That he was going out with John Cald- G 
wall, a preceding witneſs, to Auchenwin to ſettle the matter; 
but he did not mention what ſort of a ſettlement he meant ; and, 
as the converſation was altogether jocular, he did not puſh it any 
farther ; but the purſuer ſaid, That he did not care though he 
ſhould ſend the deponent a line of what paſſed. Cau/a ſcrentie H 


patet, Oc. 


* 


